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Every BANK has available for in- 
vestment its own funds and the funds 
of its depositors. The great problem of 
banking is to invest these funds so as to 
combine safety and liquidity with ade- 
quate and consistent net profits. The 
problem for each bank is to adopt a 
policy of “conversion of funds” that will 
meet the particular needs and circum- 
stances of its own community. Such a 
policy should not be based upon the 
current demand for loans but upon the 
character of the bank’s deposits and the 
variation in deposit balances as may be 
determined by an analysis. In this book 
Mr. Zarker outlines a complete method 
for adopting such a policy and putting 
it into operation. 


Enclosed find check for $1.50. Please send me postpaid a copy of “Conversion 
of Commercial Bank Funds: A Plan to Provide for Liquidity and Flexibility 
of Funds and the Stabilization of Profits in Commercial Banking” by H. E. 


Zarker. 
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bape one compact volume contains the 
most complete and thorough discus- 
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perplexing phase of banking administra- 
tion—the management of the bond port- 
folio of a bank. 

An increasing amount of attention and 
discussion have been given in recent 
months to the bond portfolios of banks 
and to the analysis of securities by bank- 
ers, but practically nothing has been said 
or written on the question of how to deter- 
mine what bonds the individual bank 
needs to meet its own particular require- 
ments. Here, at last, is an answer to 
many of the questions in this field which 
have been plaguing bankers for years. 


You Must “Know Your Bank’’ 


That it is necessary for a bank to have 
sound policies and programs if it is to 
manage its secondary reserve and its in- 
vestment account successfully, is the 
central idea around which this book is 
written. Coupled directly and imme- 
diately with this basic concept is the thesis 
that, in order to accomplish this end, the 
first step for every banker to take is to 
study and analyze his own bank for the 
purpose of policy formations and admin- 
istration in this field. As Mr. Robert M. 
Hanes, former President of the American 
Bankers Association, says, you must 
*“*know your bank.” 
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What the Past Teaches About 
Mortgage Lending 


By ERNEST M. FISHER 
Professor of Urban and Land Economics, Columbia University 


ECORDS of the past are 
scanty, but they are sufficient 
to indicate that as early as 1837, 
we were in a real estate boom. 
Another followed in 1853. 
Following the War between the 
States, throughout the North real 
estate booms developed with vary- 
ing intensities and with somewhat 
different timing. The collapse 
came in 1873. For a period of 
more than ten years, the real 
estate market was dull in most 
urban areas, and interest rates 
were declining on mortgage loans 
except in the West and South. 
We came into the decades of the 
eighties at the tail end of a de- 
cline and real estate depression. 
During that decade the real 
estate market began to revive 





Condensed from an address before 
the Eastern Regional Savings and 
Mortgage Conference held in Boston 
under the sponsorship of the American 
Bankers Association. 


after 1885. The peak of this 
boom was not reached until after 
1890, and the real estate market 
collapsed in the panic of 1893. 
Again for a period of years the 
market was in a state of quies- 
cence. It began to revive only 
after the turn of the century and 
reached a secondary peak in 
1906. A major peak was not 
reached until 1926. 

These wide variations in the be- 
havior of the real estate market 
have been accompanied by changes 
in one of the features in our per- 
spective most important to the 
mortgage lender. Interest rates 
have likewise changed with the 
change of the market. From the 
scanty data available, it seems 
fairly safe to say that interest 
rates have increased with a rising 
market and have declined through 
periods of depression. They have 
done so with reluctance. The re- 
adjustment of interest rates has 
not been swift but fairly sure. 
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Volume of Mortgage Funds 


Another feature of significance 
in historical review is the volume 
of mortgage funds available. In 
the twenties the increase in mort- 
gage funds available was spec- 
tacular. But the expansion of 
funds available for investment in 
mortgages of all previous periods 
in the history of our country are 
dwarfed into insignificance by 
what has ocurred since 1930. 


In any perspective, therefore, 
on mortgage lending in 1946, the 
mortgage funds available must 
assume proportions which would 
tempt one to employ the language 
of a super-Barnum except for the 
fact that such language is inade- 
quate. 

The opportunities for the use 
of these funds is more difficult to 
appraise. The acute pressures 
upon existing real estate facili- 
ties, especially housing, are fami- 
liar. The probability that a pro- 
gram can be realized such as the 
one proposed by the Housing Ex- 
pediter also is not measurable. If 
this program were realized with- 
in the next two years, there would 
probably be an opportunity for 
an investment of between $10,- 
000,000,000 and $13,000,000,000 
in mortgage loans on new residen- 
tial properties alone. At the same 
time, the volume of mortgage 
loans on existing properties will 
probably continue to increase as 
it has at a spectacular rate dur- 
ing the last year and a half. 

If this trend continues and if 
a@ program comparable to that 
proposed by the Housing Expedi- 


ter should be realized, the amount 
of funds invested in mortgage 
loans will reach unprecedented 
heights, and the interest rate on 
mortgage loans will probably in- 
crease. 

It is not surprising therefore, 
that another feature in our per- 
spective which assumes disturbing 
proportions is competition for 
mortgage loans. This competi- 
tion has probably never been so 
sharp as it is now. So far as 
this perspective is useful, there- 
fore, in planning mortgage loan 
policy, it only suggests prepara- 
tion for a continuation of compe- 
titive conditions. 


Real Estate Prices 


Another feature of the perspec- 
tive, close at hand and competing 
for a very prominent place, is 
prices of real estate properties. 
Quick and easy profits made from 
speculation in real estate equities 
are fuel that increases the pres- 
sure on real estate prices. It is 
not easy to discern any means by 
which these pressures can be al- 
leviated or prices controlled. It 
is likely that further advances 
will be realized in many markets, 
and particularly in the prices of 
properties which are superior with 
respect to location, design, etc. 

These, then, are the principal 
features of our perspective: vol- 
ume of funds available for invest- 
ment in mortgages; the prospects 
with respect to interest rates; 
competition; and the level of 
prices. 

What does this review of mort- 
gage lending in perspective mean 
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with respect to mortgage lending 
policy? 

The first obvious implication is 
that mortgage lending policy must 
be flexible. Conditions will not 
“stay put” long enough to enable 
solution of mortgage lending 
problems by the adoption of a 
final and inflexible program. 
Changes in interest rates, in the 
pattern of land uses, in govern- 
ment policy, in price levels, all 
necessitate readjustment of mort- 
gage lending policies, 

If changes in the interest rate 
are to be anticipated, and if a 
fluctuating price level is probable, 
then it need not be emphasized 


that unusual caution in making’ 


mortgage loans must be exer- 
cised. 






For the debt of the mortgagor 
is the obverse of the loan by the 
mortgagee. They are the two 
sides of the same coin. Loose 
lending standards result in loose 
borrowing; these are disastrous 
for the borrower as well as for the 
lender. 

In perspective, mortgage lend- 
ing in 1946 is characterized by 
problems that are diverse but not 
new; by uncertainties that are 
numerous but not unparalleled; 
by complexities that are difficult 
but not insoluble. It offers op- 
portunities that are unprecedent- 
ed to make a contribution to the 
community by leadership that sets 
the pace and the standards of 
competition in mortgage lending 
and borrowing. 





Banks and the Post-War Savings’ Program 


By MORRIS M. TOWNSEND 
Director, Banking and Investment Section, U. 8. Savings Bonds Div. 


T is generally conceded that 
the management of the public 
debt is one of the foremost prob- 
lems facing our nation today. It 
is important to the returning 
G.I., the corner drugstore own- 
er, the home owner, and the labor- 
er as it is to the banker with the 
million dollars or a hundred 
million dollars now on deposit in 
his bank. This problem is of the 
utmost importance to every Amer- 
ican. If we face the issue and 
give it proper consideration it 
can be handled and managed for 
the benefit of all concerned— if 
not managed properly it will give 
us plenty of headaches and con- 
stant trouble. 

At least two committees and 
probably more are making an 
exhaustive study of the $275,- 
000,000,000 national debt and its 
effect on the welfare of the coun- 
try as a whole. I do not know, 
of course, what these committees 
will recommend but I am confident 
that all groups will agree on two 
points : 

(1) the necessity of main- 
taining wide spread 
ownership of the public 
debt, and 

(2) the necessity of the con- 
tinuing sale of Savings 
Bonds to individuals and 
other non-bank investors 


Condensed from an address before the 
Louisiana Bankers Association. 
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and to gradually re- 
duce the amount of 
Bonds held by banks. 


The United States Savings 
Bonds Division of the Treasury 
is being continued for the purpose 
of performing these two functions, 
among several others. . No one, 
the banker, or the individual or 
the nation, can afford to take a 
passive attitude toward the oper- 
ations of the Savings Bonds Pro- 
gram. 

Soundness of National Economy 

The soundness of our national 
economy will depend to a degree 
on how well we are able to carry 
through this program. 

The expected national income 
for this year is still high— 
an estimated $152,000,000,000 
against an all-time high of $160,- 
000,000,000. We need to siphon 
a great deal of this excess pur- 
chasing power into savings—in 
savings accounts, insurance and 
Savings Bonds—in order to hold 
the line against pressure on 
prices. It is to your self interest 
to help the Treasury continue 
the peace-time sales of Savings 
Bonds so that your customers will 
be better customers. The pos- 
session of Savings Bonds gives 
individuals not only an actual 
back log of security against 
emergencies but equally import- 
ant—a sense of confidence and 
well being which confers benefits 
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beyond the measure of the sav- 
ings in dollars and cents. 

The success of the Savings 
Bonds Program will depend to a 
great degree, as in the past, upon 
the cooperation received from 
bankers. Therefore, we ask your 
cooperation in a plan which I 
am confident will be mutually ad- 
vantageous : 

As we view the task ahead I 
would like to suggest these spe- 
cific ways in which bankers can 
be most helpful to the Savings 
Bonds Division of the Treasury: 

1. Will you urge upon the 
employers in your com- 
munity the continuation 
of the Payroll Savings 
Plan for the purchase of 
Savings Bonds. 

2. We particularly request 
that the banks continue 
as issuing agents. 

3. We ask that bankers co- 
operate with our educa- 
tion program to reach 
school pupils with the 
thrift plan for Savings 
Bonds and Stamps. Reg- 
ular savings by our 
youngsters will redound 
to the benefit of banks in 
years to come. 

4. We ask your assistance in 
bringing to the attention of 
farmers in your community 
the availability and desira- 
bility of Savings Bonds. The 
majority of the farmers of 
the nation prefer to buy 
Savings Bonds through 
their banker. Ownership of 
Savings Bonds will make 


the farmer: a better credit 
risk. 

5. We should like to have all 
the bankers allocate at least 
one line in all their adver- 
tising to the support of this 
program. The line could be 
as simple as this: “BUY 
AND HOLD UNITED 
SAVINGS BONDS.” 

6. We urge that you stress the 
advantages of Series F and 
G bonds, particularly the 
latter, to trust officers. Pre- 
valing low interest rates 
make it very difficult for 
trust accounts, insurance 
companies, savings and loan 
associations and other non- 
bank investors to find suit- 
able outlets for their funds. 


Redemptions 


Some bankers are worried about 
redemptions. The smart banker 
will-see in his window an oppor- 
tunity to make temporary per- 
sonal loans to tide over a situa- 
tion which would otherwise force 
unnecessary redemption of bonds. 

In conclusion, you have the 
opportunity to perform a great 
public relations job and at the 
same time help to advance the 
war against poverty and want, to 
make every income receiver a 
bond holder, so that he will be a 
more confident person, a more 
valuable citizen, and a better cus- 
tomer for his bank. I solicit your 
aid, not as an obligation to the 


_government—but as a matter of 


self-interest to banks and bank- 
ers—as a benefit to all of us. 





Construction Loans 


By GORDON F. CHRISTIE 
Mortgage Officer, Bridgeport-Peoples Bank, Bridgeport, Conn. 


LL forecasts indicate that 
America is about to begin the 
greatest home building program 
of all time. We at home are 
concerned with the part mutual 
savings banks will take in the 
tremendous program of home 
building that concerns without 
exception, both urban and sub- 
urban areas, but most seriously 
metropolitan districts. Will we 
lead, or will we surrender to com- 
petitors in fear, through inertia, 
or because of simple inexperience? 
In the coming competition for 
mortgage loans, solicitation, sales- 
manship, and service will be suc- 
cessful elements in an expanding 
mortgage portfolio, and the bank 
that is prepared to grant con- 
struction mortgage loans to both 
the individual and the operative 
builder will have taken the first 
important steps. 


The making, of construction 
loans is an important phase of 
mortgage lending and one which, 
in the coming years, will probably 
prove to be the greatest outlet 
for the investment of deposits, 
and collaterally the source of in- 
creased income. 

Success in obtaining construc- 
tion mortgages has been due pri- 
marily to the active solicitation 
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of such business out in the field, 
by having bank representatives 
maintain a constant contact with 
reputable builders, realtors, lum- 
ber dealers, supply men, building 
inspectors, and architects. 

Specifically, what is meant by 
construction loans, and what is 
the administrative procedure fol- 
lowing an award of this type? 
While these are elementary 
questions, it may help some to 
briefly explain the meaning and 
to highlight some of the more 
important points in processing a 
building loan, which practice I 
have many times heard referred 
to as dangerous. ‘These points 
to me are not dangers but simply 
punctuation marks to be heeded 
if we are to get proper emphasis 
on the content of the under- 
taking. 

A construction loan is one in 
which the lending bank makes in- 
stallment payments against a 
predetermined award as the work 
upon the home structure proceeds 
toward completion, and at a 
ratio to the full loan award lower 
than the percentage that finished 
work bears to the completed 
structure. In other words, ad- 
vanced payments should always 
be less than the technical value 
of the structure at the time such 
instalment payments are made. 

Hesitation of the uninformed 
and inexperienced lender is usual- 
ly exposed in the safeguarding 
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practice of demanding and secur- 
ing the customary “waiver-of- 
lien”, a document signed by the 
owner, contractor, subcontrac- 
tors if any, material supply firms, 
and all others who have furnished 
material or service and who have 
or may have a credit relationship 
to the particular job in question. 
In signing such a waiver a credi- 
tor subordinates his rights under 
the “mechanic’s lien law” to the 
lender whose prior lien under the 
mortgage contract remains invio- 
late. We impose the obligation 
of securing signatories to a 
waiver upon the title attorney 
in co-operation with mortgage 
officers. The waiver should be 
signed before any money is paid 
out. Not a difficult matter, 
and free from danger if proper 
understanding exists. 

Plans and detailed specifica- 
tions of the proposed structure 
should be on file with the bank, 
not only for verification of re- 
ported costs, but for the guidance 
of inspectors whose duty it is 
to see and know that the specifica- 
tions are carefully followed from 
the dimensions of the foundations 
through all periods of construc- 
tion to the finished grading and 
seeding of the house lot. 

We believe that not less than 
25 per cent of a loan award 
should be withheld and constitute 
a final payment on a construction 
project. 

We also believe that the cash 


equity or equivalent of the owner - 


should precede, by way of in- 


vestment, any payment of the 
bank. 
Advantages 


In the foregoing I have at- 
tempted only to cite some of the 
so-called “dangers” involved in 
construction lending, without go- 
ing into detailed routine proce- 
dure. There are, it seems to me, 
positive advantages in a con- 
struction loan that should not be 
overlooked. 

For instance: 


1. You give to the owner-bor- 
rower, through inspection 
during construction, a super- 
visory service that assures 
him of specification com- 
pliance, i.e. getting what he 
is paying for. 

2. By the same token you get 
a supervised investment; the 
sound security bargained 
for when the loan award was 
developed. 


The challenging task of home 
building confronting this nation 
presents a job primarily, as I 
see it, for private enterprise and 
private capital with minimum em- 
phasis on public housing and 
government funds. Let not an 
inadequate financing program on 
the part of the banks stifle, ham- 
per, or retard this home building 
opportunity; but rather let us 
each resolve to engage ourselves 
more busily than ever before in 
our respective institutions by giv- 
ing a broad and complete mort- 
gage service to the home building 
industry. 





The Mortgage Package 


By HOWARD B. SMITH 
Director, Department of Real Estate Finance, American Bankers Association 


HE basic requirements of 

any successful merchandising 
program are good merchandise 
and a really sales-minded organi- 
zation. One without the other 
will not do the job. 

What about mortgage credit 
as merchandise? 

There have been greater im- 
provements in home mortgage 
lending practice in the past 15 
years than took place in the pre- 
vious 150 years. I have a feel- 
ing banks are not as vocal in 
telling the world about this as 
the facts justify. I am certain 
the public does not realize that 
home mortgage credit today is 
available at a price 30 per cent 
cheaper than it was 15 years ago. 

In tying up a mortgage pack- 
age that will be successful to both 
parties to the transaction, the 
first step has nothing to do with 
the loan itself. It is educational. 
It may be a home owners’ club, 
direct mail literature, or a very 
friendly interview with a home 
loan expert at the bank or at the 
customer’s home. People do not 
want to make a mistake in their 
home ownership experience. When 
they do, unfortunately they are 
more apt to blame the bank that 
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forecloses than the broker that 
oversold them. Therefore the 
more prospects in a community a 
bank can make its own, the 
greater the chance really to pre- 
pare people for home ownership. 

Some of the more conventional 
ingredients of the mortgage pack- 
age are being discussed but are 
not as yet widely adopted. Most 
of these innovations, when prop- 
erly understood, will be found to 
be of benefit to both banker and 


borrower. 


Tailored Plans 


While many advertising claims 
are made for individually tailored 
mortgage plans, the surface of 
the possibilities in this respect has 
only been scratched. There is 
nothing individualized about le- 
vel-payment loans, especially 
those that continue at one amount 
for the whole term of the loan. 
Both lenders and borrowers would 
be better served by less rigid 
provisions in contracts, especially 
after the first five years. 

A feature with great promo- 
tional possibilities that is too in- 
frequently used is a rate struc- 
ture which recognizes that as risk 
is reduced the rate should also 
be reduced. 

A complete mortgage pack- 
age should include provisions for 
financing major repairs without 
the necessity for rewriting the 
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contract. An ideal solution is the 
granting of the privilege of mak- 
ing prepayments up to a cer- 
tain percentage of the loan, with 
the right to use such prepayments 
for repairs, the amount involved 
being debited back to the loan. 


Prepayment Reserve Plan 


The prepayment reserve plan 
is also an excellent way to handle 
the lapsed payment problem. 
This approach has very definite 
advantages over the granting of 
the privilege of lapsing a number 
of payments dependent on the 
number of years the loan has been 
kept in good standing. 

With the liberalizing in some 
jurisdictions of the concept of 
realty to include certain easily 
removable items of equipment 
provided the mortgagor and the 
mortgagee agree, the way is 
paved for the financing of this 
equipment as part of the realty. 
In new small home construction, 
where it will be most frequently 
used and where the ratio of the 
value of the equipment to the 
value of the house is usually less 
than 10 per cent, the hazards 
in this financing plan do not seem 
to be so real as to make it un- 
workable. 

The provision has great appeal 
for borrowers, principal of which 
is the avoidance of heavy addi- 
tional financing charges at high 
rates. 

The mere possession of a cello- 
phane-wrapped package does not 
constitute merchandising. The 
merchandising of mortgage credit 


in a bank can be successful only 
when there is a definite conviction 
at the policy-making level that 
home mortgages are desirable in- 
vestments for time funds, and a 
decision to authorize whatever 
sales program is necessary to ob- 
tain a desired quota and to make 
a definite assignment of respon- 
sibility for results. 


Very early in a home mortgage 
promotional program it becomes 
apparent that favorable public 
relations, as exemplified in com- 
munity service activities, in spee- 
dy service to brokers, in techni- 
cal assistance to builders, and in 
the establishment of the bank as 
the recognized center of factual 
information on all phases of hous- 
ing, will be necessary if the pro- 
gram is tu have any chance of 
success. 


Not all bank personnel are 
salesmen, and in too many cases 
when they were hired their sales 
ability was considered very casu- 
ally if at all. Therefore, while 
a sales program in a bank cannot 
possibly succeed unless every 
staff member is aware of his 
responsibility for its success and 
is trained to be on the alert for 
opportunities to promote busi- 
ness, there frequently arises the 
necessity for bringing into or- 
ganizations trained sales per- 
sonnel. Because of the tremen- 
dous importance of the personal 
relationship in mortgage mer- 
chandising, the staff of the sales 
department should above all else 
be possessed of friendliness, tact, 
and a liking for people. 





An Opportunity for Thrift Education 


By J. R. DUNKERLEY 
Deputy Manager, American Bankers Association 


HE United States Treasury 

Department has assured us 
that there will be no more special 
bond drives. Nevertheless the 
government is counting on the 
banks to continue to urge people 
to buy savings bonds. 

We, better than any other 
group in the country, realize the 
importance of distributing the 
public debt and hence the impor- 
tance of selling savings bonds to 
individuals. Our desire to hold 
inflation in check is sufficient mo- 
tive on our part to continue to 
assist the Treasury Department. 
In the promotion for this Trea- 
sury program the banks are not 
expected to use advertising de- 
voted exclusively to savings 
bonds, but a line at the bottom 
of our ads suggesting their pur- 
chases will be appreciated. 

Since purchases of government 
bonds by mutual savings banks 
have no inflationary effect, the 
Treasury Department naturally 
looks to the mutual banks to con- 
vert a considerable proportion of 
their savings deposits into sav- 
ings bonds. 

There is one phase of our 
co-operation with the Treasury 
Department which needs clari- 
fication. 





Condensed from an address before 
the Eastern Regional Savings and 
Mortgage Conference held in Boston 
under the sponsorship of the American 
Bankers Association. 


878 


It is important that we decide 
what, if anything, we should do 
about school savings banking. 

Shortly after the entrance of 
this country into World War II, 
the United States Government 
stressed the urgent demand for 
civilian thrift as one of the 
means of winning the war. The 
government realized the great po- 
tential value of instructing the 
children in the schools and in- 
directly reaching parents and 
relatives. 

Through the Schools at War 
Program, the government intro- 
duced a program of thrift educa- 
tion in nearly every school and 
hence achieved almost over night 
the principal objective of school 
savings bankers. Because of the 
pressure brought by the Treasury 
Department to sell stamps, many 
school savings depositories found 
it necessary to discontinue school 
banking. It is interesting to 
note, however, that most of the 
banks which continued school 
banking made remarkable records 
in the sale of war bonds in the 
schools. 


School Savings Expensive 


The officers of the Savings 
Division in recommending school 
savings banking do not do so as 
zealots. We realize that school 
savings banking costs money, it 
involves considerable work, and to 
be really successful, the activity 
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requires some attention on the 


part of an executive officer of the 
bank. 

For several years the Savings 
Division has conducted cost stud- 
ies and we know what is reason- 
able in the operation of a school 
savings bank. The division has 
also made a study of the various 
systems and it failed to discover 
any great advantage of costly, 
elaborate systems over simple, 
low-cost procedures. 

If the operation of school 
banking in your community would 
cost your bank, say, $5,000 a 
year, it should be easy to deter- 
mine whether or not such an out- 
lay could be justified. First of 
all, we might ask ourselves how 
far we should go in promoting 
thrift in the community. 

School savings banking has de- 
monstrated its effectiveness in 
helping to build a community of 
people who believe in spending 
less than they make; who believe 
that debts should be paid; who 
recognize the sanctity of a con- 
tract; who know the value of con- 
serving wealth, whether in large 
or small amounts, and who re- 
spect the wealth of others. As 
bankers we know better than any 
one else the part which thrift 
plays in the success of the nation 
as well as the individual. We 
may be sure that in the years 
ahead our children will be exposed 
to adverse propaganda and we 
have a deep interest in the in- 
culcation of habits of thrift and 
respect for financial obligations. 

A full appreciation of the sig- 


nificance of savings would serve 
to place the subject very close to 
reading, writing, and arithmetic. 
If we want to have our communi- 
ties think of our banks as friend- 
ly and humane, what better me- 
dium is there to attain such 
an objective than through the 
children. 


Charging the Cost to Advertising 


There are banks engaged in 
school savings banking who feel 
there are direct benefits, and they 
charge the cost to advertising 
and promotion. Some of these 
banks would eliminate every other 
form of advertising or promotion 
before they would willingly re- 
linquish school banking. 

In the studies the Savings 
Division has made, we have been 
impressed by the fact that the 
costs of operation were reason- 
able in systems supervised by a 
commercial service company. 

We are at a crucial point in the 
field of school banking. We are 
so anxious that a program of 
thrift education continue in every © 
school that we urge banks to 
assist in the sale of stamps, if it 
is unwilling to undertake school 
banking. As I said earlier, we 
are partners with the Treasury 
in the sale of savings bonds but it 
is important also that we main- 
tain our position as repositories 
of savings deposits, and we shall 
overlook a great educational op- 
portunity if we permit the school 
savings program developed dur- 
ing the war to suffer through lack 
of interest on our part. 





Inflation and Interest Rates 
By MARCUS NADLER 


Professor of Finance, New York University 


O topics are of greater inter- 

est to savings institutions 

today than the movements of 
prices and of interest rates. 

The general theory is that low 
interest rates tend to bring about 
an increase in prices while money 
rates tend to depress prices. This 
theory is true when industry and 
trade are heavily indebted to the 
banks and when the narrowing of 
the credit base by the reserve au- 
thorities leads to the calling of 
loans by the commercial banks 
or the adoption of a tighter credit 
policy by them, which in turn 
causes the liquidation of inven- 
tories. It is doubtful, however, 
whether a definite connection 
could be established between prices 
and interest rates at the present 
time. This is primarily due to 
the fact that the volume of pur- 
chasing power at the disposal of 
the people, particularly in the 
form of deposits, is very great. 
An increase in money rates today 
would not lead to a liquidation in 
the volume of loans and could not 
restrict the use of existing de- 
posits by individuals. 

There is, however, a definite re- 
lationship between commodity 
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prices and money rates in that 
both are influenced by the same 
factors. The monetization of a 
large portion of the public debt 
had an effect on commodity prices 
as well as on interest rates. In 
order to make it possible for the 
banks to absorb a large volume 
of government securities the Fed- 
eral Reserve banks bought gov- 
ernment obligations in the open 
market and thus provided the 
member banks with the necessary 
reserves. The expansion of Fed- 
eral Reserve as well as of com- 
mercial bank credit contributed 
to the decrease in money rates as 
well as to the increase in com- 
modity prices. The same forces, 
namely, the monetization of a 
large portion of the public debt 
as well as the substantial expan- 
sion in Federal Reserve bank 
credit created the excess pur- 
chasing power in the hands of 
the people and contributed to the 
increased savings, individual as 
well as collective, of the nation. 


Effects of War Finance 


If the war had been financed 
more through taxes and through 
the sale of government obligations. 
to ultimate investors then obvious- 
ly the volume of deposits would 
not be as great as it is today. 

While it is highly doubtful 
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whether the low rates of interest 
had any direct effect on commod- 
ity prices indirectly, there is a 
relationship. Low money rates, 
undoubtedly stimulated the shift 
on the part of some investors 
from bonds to common stocks and 
thus contributed to the sharp rise 
in prices of equities. The con- 
stant increase in prices of equities 
has led some to believe that the 
market forecasts inflation and 
encouraged the acquisition of 
whatever commodities could be 
purchased irrespective of price or 
necessity. Low money rates, and 
particularly the ease with which 
mortgage loans can be obtained 
at the present time, and the keen 
competition for mortgages among 
mortgagees have undoubtedly con- 
tributed to the sharp increase in 
prices of real estate. The prob- 
lem today, however, is not so much 
one of bringing about an increase 
in money rates as a means to curb 
the forces of inflation but rather 
through a carefully devised Treas- 
ury policy to reduce the volume of 
deposits created through the 
monetization of the public -debt 
and thus the purchasing power in 
the hands of the people. 


The great problem which con- - 


fronts the United States at pres- 
ent is whether or not the forces 
of inflation can be defeated. The 
principal cause of the danger of 
inflation is the faulty method of 
financing the deficits incurred 
during the past few years. The 
monetization of a large portion 
of the debt has led to a very large 
supply of purchasing power in the 
hands of the people. It is, there- 


fore, evident that the principal 
means of fighting the threat of 
inflation is through a reversal of 
the policy which prevailed during 
the war. This in turn implies 
drastic reduction of government 
expenditures, maintenance of high 
taxes, and a refunding policy 
which would reduce bank holdings 
of government securities. 


Importance of Savings 


While the scarcity of commod- 
ities looms big at present this is 
only a temporary situation. If 
the forces of inflation are halted, 
the huge savings in the hands of 
the people will play an important 
role in the economic life of the 
country in years to come. They 
will constitute a cushion in the 
hands of many millions to tide 
them over periods of declining 
business activity. If, on the other 
hand, the necessary measures are 
not taken and a sharp rise in 
prices occurs, there is a serious 
possibility that a flight from the 
currency and from savings may 
ensue, which would have adverse 
effects on all savings institutions 
and which might prove catas- 
trophic to the entire economy of 
the country. 

While the Treasury obviously 
cannot afford to ignore the cost 
of carrying the public debt, it 
would seem that money rates are 
already low enough and that a 
further decline from the present 
level is undesirable. To some ex- 


_tent low money rates have con- 


tributed to the danger of inflation, 
particularly in real estate. Re- 
cent developments indicate that 
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the authorities in Washington are 
fully aware of the consequences 
that would arise from inflation. 
It is, therefore, to be hoped that 


they will take the necessary meas- 
ures to prevent a sharp rise in 
prices of commodities and any 
further decline in money rates. 


Approaching End of the Bull Market 
in Bonds 


By MURRAY SHIELDS 
Vice-President and Economist, Bank of the Manhattan Company, New York 


E bull market in bonds 

which began twelve years 
ago appears to be approaching 
its climax and the turning point 
may not be far ahead. It is of 
course possible that before the 
turn comes, the market will wit- 
ness a further rise in bond prices 
if imports of gold and currency 
inflow ease the reserve position 
of the banks, and if present debt 
management and Federal Re- 
serve policies are not changed. 
But the end of the bull market 
in bonds is not likely to be far 
away because the forces respon- 
sible for it are about exhausted, 
because the supply and demand 
factors with respect to money 
and credit are about to undergo 
a fundamental change, and be- 
cause the policies followed by 
our fiscal and monetary authori- 
ties have brought interest rates 
to levels that are untenable except 
in time of war, when extraordi- 
nary controls can be used, or in 
time of depression, when demand 
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is lethargic and control of the 
money supply is tantamount to 
control of interest rates. 

Changes so fundamental in 
character are in process of for- 
mation that an end to the bull 
market in bonds appears to be 
not far away; and within a period 
of months thereafter we should 
witness the beginning of a long 
period of rising bond yields. 
This is not to say that the forces 
responsible for the bull market 
have yet been fully spent, for 
gold imports are not unlikely 
and they, together with a return 
of currency from circulation, 
could further increase the supply 
of funds seeking investment. In 
this setting, if no offsetting action 
is taken by our banking authori- 
ties, if they continue to tem- 
porize with potentially dangerous 
issues, and if the Treasury con- 
tinues its present policy of starv- 
ing the market for intermediate 
and long maturities and of re- 
funding all issues that come up 
for call or for maturity into one- 
year Certificates, the stage may 
well be set for a further and final 
spasm of decline in bond yields. 
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During the war, so-called “sav- 
ings” of the people were high 
and it was much easier to channel 
these funds into investment in 
United States Government se- 
curities than will be the case in 
the months and years ahead. 


Prevent Inflation 


The direction in which we are 
moving suggests that circum- 
stances are likely soon to force 
the hand of the Federal Reserve 
and in the course of time it pro- 
bably will have no alternative 
but to tighten the reserve posi- 
tion of the banks so that the 
fires of inflation will not be fed 
by a steady stream of newly crea- 
ted bank credit. We are likely 
soon to see in Federal Reserve 
and perhaps even in Treasury 
policy, a reflection of the urgency 
of preventing the money-inflation 
of the war period from having 
a response in price inflation in 
the post-war period. 

Whatever may be the direc- 
tion of Government policy, the 
basic conditions governing the 
supply of and demand for funds 
in the investment markets are 
likely soon to be such as to bring 
about a change in the trends of 
interest rates and bond prices. 
The bulk of our savings has al- 
ways come from the high income 
groups, and very high and steeply 
progressive tax rates on incomes 
will continue in the post-war 
period. Hence the volume of 
saving from this source is likely 
to be restricted. Savings in the 
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lower income brackets have al- 
ways been relatively small in dol- 
lar volume. Business corpora- 
tions, moreover, have been en- 
couraged to disburse a larger per- 
centage of their earnings. The 
prospects would seem to be far 
from promising in the period 
ahead for a large volume of 
genuine savings out of income. 
The environment of the bond 
market will be greatly different 
from what it was in the great bull 
market. The probabilities over 
the coming months seem to favor 
an end to the bull market in 
bonds and the beginning of what 
may be a long sustained upward 
trend not only in bond yields but 
also in short-term interest rates. 
It is perhaps unwise at this 
time to attempt to measure pre- 
cisely how large an increase in 
bond yields is in prospect once the 
trend is changed. In the period 
ahead, while the money managers 
will probably plan to prevent 
more than a very gentle tighten- 
ing of rates, they may in time be 
forced to take drastic action to 
prevent inflation; and against a 
background of reduced savings 
and expanded demand for capital 
the response in bond prices and 
yields may be larger than they 
can expect. Bear markets are 
not always as orderly as we would 
like them to be, and especially is 
this likely to be the case if the 
preceding bull market has risen 
violently in its later stages. 


Investment Policies 


What would the outlook, as it 
has been pictured, suggest as to 
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the investment policies of indi- 
viduals, investing institutions and 
borrowers? Obviously, the 
answer is that a long drawn out 
rise in rates of moderate propor- 
tions would have little signi- 
ficance to most investors. 

In conclusion, the bull market 
in bonds is nearing its end and 
we should soon thereafter enter 
what is likely to be called by the 


Cambridge 42, Mass. 





economic historian the post-war 
market in bonds. Unless the 
authorities exercise the restraints 
which will prevent the market 
from experiencing another sharp 
rise from already high levels, the 
end of the bull market and the 
beginning of the bear market may 
be marked by more _ violent 
changes than are necessary or de- 
sirable. 
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Bank Subject to Disclosure of Commercial and Personal 
Bank Account Records of Depositors to O. P. A. 


Where a national bank and its cashier challenged the 
authority of the Federal District Court to enter an order 
directing them to comply with a subpoena issued by the Ad- 
ministrator of the Office of Price Administration and to pro- 
duce the commercial and personal bank account records of 
four of their depositors, it was held that the Administrator 
has the power to subpoena under the statute, 50 U. S. C. A. 
Appendix, §922. This statute granting him powers is in- 
clusive and all embracive when it comes to investigation. This 
was decided by the Circuit Court of Appeals for the Seventh 
Circuit in the case of Bowles, Price Administrator, v. Shawano 
National Bank, 151 Fed. Rep. (2d) 749. 


In its opinion, the court stated the facts and decision as 
follows: 


Appellants, a national bank and its cashier, challenged the author- 
ity of the District Court to enter an order directing them to comply 
with a subpoena issued by the Administrator of the Office of Price 
Administration and to produce the commercial and personal bank 
account records of four of their depositors. 

The administrator instituted the proceeding nine on an “Appli- 
cation to compel witnesses to appear, testify and produce documentary 
evidence.” This application recited that the Administrator had issued 
a subpoena to the bank and Mr. Rose, its cashier, to produce the 
records of the checking and savings accounts of said four individuals, 
at a certain hearing shortly to be held. At said hearing, Mr. Rose 
appeared but refused to testify and produce the records. The ap- 
plication alleged: 

“6. All of the aforesaid records required to be produced by said 
subpoena duces tecum were at the time of the issuance of said subpoena 
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(sic) and are now deemed by the Administrator to be relevant and 
material to the procuring of information which the Administrator 
deems proper and necessary to assist him in enforcing the Act, and 
the regulations, orders, and schedules issued thereunder, relating to 
the purchase, assembly and sale of cheese.” 

At the very brief hearing before the trial court, Mr. Rose testified 
that on the advice of his attorney he refused to present the records, 
and he made this additional statement in support of his refusal: 

“The attorney advises me that there is no case of record where 
a bank has been forced to, on any order, produce its records; and also 
upon advice of the National Bank Examiners it isn’t within my power 
to present those records, except on a good and valid court order.” 

The legal bases upon which appellants seek reversal of the District 
Court order are: The Administrator can not secure a court order 
directing subpoena against persons who were not parties to the in- 
stant (or any other) action. The order granting examination is 
beyond the statute granting visitation of national banks. The appli- 
cation of the Administrator is predicated solely upon suspicion, there 
being no showing of probable cause. The application is insufficient, 
and its granting would constitute an illegal search. The order, if 
obeyed, would violate the basic rights of the four individuals whose 
bank records were sought. The relief granted was beyond Section 
202 (a), (b), (c), and (e) of the Emergency Price Controf Act of 
1942, 50 U.S.C.A.Appendix, § 922(a-c, e). 

The solution of the question turns on the interpretation of the 
following statutes. First, the statute re “Limitations on visitorial 
powers” of national banks: 

“12 U.S.C.A. § 484. Limitation on visitorial powers. No bank 
shall be subject to any visitorial powers other than such as are author- 
ized by law, or vested in the courts of justice or such as shall be or 
shall have been exercised or directed by Congress, or of either House 

duly authorized.” 

Second, the statute, section 202, granting to the Adminstrator 
power to issue subpoenas and to seek enforcement thereof, is as follows: 

“Investigation. (a) The Administrator is authorized to make such 
studies and investigations, to conduct such hearings, and to obtain 
such information as he deems necessary or proper to assist him in 
prescribing any regulation or order under this Act, or in the ad- 
ministration and enforcement of this Act and regulations, orders, and 
price schedules thereunder. 

“Subpoenas, Requirements and Orders. (b) The Administrator 
is further authorized, by regulation or order, to require any person 
who is engaged in the business of dealing with any commodity, or who 
rents or offers for rent or acts as broker or agent for the rental of 
any housing accommodations, to furnish any such information under 
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oath or affirmation or otherwise, to make and keep records and other 
documents, and to make reports, and he may require any such person 
to permit the inspection and copying of records and other documents, 
the inspection of inventories, and the inspection of defense-area hous- 
ing accommodations. The Administrator may administer oaths and 
affirmations and may, whenever necessary, by subpena require any 
such person to appear and testify or to appear and produce documents, 
or both, at any designated place. 

“‘Subpenas. (c) For the purpose of obtaining any information under 
subsection (a), the Administrator may by subpena require any other 
person to appear and testify or to appear and produce documents, or 
both, . . . at any designated place. 


“Subpena Enforcement. (e) In case of contumacy by, or refusal 
to obey a subpena served upon, any person referred to in subsection 
(c), the district court for any district in which such person is found 
or resides or transacts business, upon application by the Administra- 
tor, shall have jurisdiction to issue any order requiring such person 
to appear and give testimony or to appear and produce documents, 
or both, and any failure to obey such order of the court may be 
punished by such court as a contempt thereof. The provisions of this 
subsection (b), and shall be in «addition to the provisions of section 
4(a).” 50 U.S.C.A.Appendix § 922. 

From a reading and study of these statutes, it appears that a 
bank shall not be subject to visitorial powers “other than such as are 
authorized by law,”—‘“or vested in the courts of justice,” or “directed 
by Congress.” 

The order here involved falls within all of these three statutory 
exceptions. 

The Administrator, ex necessitate, needs investigatory powers both 
to promulgate rational orders and regulations, and to apprehend 
violations thereof. He can not intelligently make charges without 
knowing facts to substantiate them. The accused would vigorously 
and justly protest against unfounded charges. How is the Administra- 
tor to unearth such violations or to confirm information given him 
by aggrieved persons or alert loyal citizens? By investigation and 
checking, of course. 

The statute granting him powers is inclusive and all embracive 
when it comes to investigation. 

Appellants in oral argument assert the investigation here to be 
nothing but a fishing expedition. That is a matter for the trial 
court to pass upon before it enters its order upon the Administrator’s 
application for enforcement of his subpoena. Appellants did not raise 
this point in their pleadings. Not until their statement of points on 
appeal, did it appear. From the record before us, as far as we can 
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ascertain, the individuals whose accounts were to be investigated were 
connected with a certain cheese company which the O.P.A. was seek- 
ing to investigate. Doubtless plaintiff possessed some outside in- 
formation on which he sought substantiation or disproof. We were 
at war. Prices of food stuff were the subject of regulation and price 
control. Cheese was a food stuff of great importance. The full 
recognition of the Administrator’s right to enforce a subpoena was 
as important to the protection of the innocent, as it was to the ap- 
prehension of the price ceiling violators. 

Appellee’s right to issue this subpoena duces tecum and his right 
to compliance with its terms, are clear. This right, however, should 
not be exercised in a manner offensive to law-abiding citizens, who na- 
turally resent any and all implications of profiteering or doubtful 
loyalty. ‘The clashes between appellee’s representatives and honest, 
law-abiding citizens have been too numerous and inexcusable. It will 
not hurt to try a little more tact and diplomacy. 

The order of the District Court is 

Affirmed. 


Direction to Bank to Pay Deposit on Death Held 
Testamentary Disposition 


Where depositor, who had checking and savings account 
in a bank, delivered to the bank a written direction to pay 
half of the accounts to her husband and the other half to her 
two children in case of her death, it was held that the direction 
was purely testamentary and hence the bank accounts are part 
of depositor’s estate passing to the administrator. This was 
decided by the Supreme Court of Wisconsin in the case of 
Tucker v. Simrow, 21 N.W. Rep. (2d) 252. 

Augusta Sands had savings and checking accounts in the 
State Bank of Elcho. She married Frank Simrow and had 
the accounts changed to “Mrs. Frank Simrow.” On December 
1, 1986 after consultation with the bank cashier she signed 
a paper containing the following directions applicable to the 
accounts: “Effective as of this date you are hereby directed 
to add the following to my Savings Account No. 659. In 
case of death one-half (2) of this account to be payable to 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § § 448-463. 
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Frank Simrow, husband. One-fourth (4%) to Florence 
Tucker Wirth, daughter. One-fourth (14) to Clarence 
Tucker, Son. You are also directed to add the following to 
my checking account. In case of death same to be payable 
to Frank Simrow, husband. (Signed) Mrs. Frank Simrow.” 
After the death of Augusta Sands administrator claimed the 
accounts on the ground that the direction to the bank was 
testamentary and not contractual. 


It was held that since the direction given to the bank 
created no present interest in the named beneficiaries and did 
not divest the decedent of her control of the fund, it cannot 
be sustained as a contract for the benefit of third persons but 
was purely testamentary. Hence, the bank accounts are part 
of the decedent’s estate passing to the administrator. 

In the decision of Estate of Staver, 218 Wis. 114, 260, 
N.W. 655, relied upon by the appellant in this case, the court 
dealt with the question whether a joint deposit was effectively 
created without delivery of certificates of deposit evidencing 
the account. Here the court held that no delivery was nec- 
essary, since the contract between the bank and depositor 
created the chose in action which was the subject of the gift, 
as well as an immediate present interest in the persons named 
as joint tenants; that since no transfer of a chose in action was 
involved, the terms of the contract itself determined its scope, 
effect and validity and there was nothing to deliver, and re- 
quirements as to gifts of specific personal property are in- 
applicable. . 

The doctrine of Koppelkam v. First Wisconsin Trust Co., 
240 Wisc. 254, 3 N.W. 2nd 350 and Warsco v. Oshkosh Sav- 
ings & Trust Co., 188 Wis. 156, 196 N.W. 829 is to the effect 
that where substantially entire control of the property dis- 
posed of is retained by the person making the deposit until 
his death a testamentary disposition has been attempted and 
any document making such disposition must satisfy the satute 
governing execution of wills. The distinction is between cases 
where a present interest is created in the person alleged to be 
a joint tenant and those where complete control over the prop- 
erty or chose is retained until death by the donor. 
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Assumption of Unsecured Deposit Liabilities of State 
Bank by National Bank Does Not Include 
Assumption of All State Bank’s Liabilities 


Where a national bank executes a contract whereby it 
assumes and agrees to pay the unsecured deposit liabilities 
of a state bank but does not assume all other liabilities of the 
state bank including a loan made to the state bank by the 
Reconstruction Finance Corporation, and the terms of the 
contract were known to all the parties thereto and the govern- 
ment, it is held that such contract does not constitute a sale 
of assets, as prescribed by state statute, wherein a bank may 
sell all of its assets to another bank without first obtaining 
the consent of its shareholders providing the purchasing bank 
assumes all of the liabilities of the selling bank. 

The contract whereby the national bank assumes the un- 
secured deposit liabilities of a state bank does not bind the 
national bank to assume or become liable for a loan made by 
the Reconstruction Finance Corporation to the state bank. 
The transaction is not a sale, but merely an arrangement be- 
tween the two banks whereby the national bank pays the 
deposit liabilities of the state bank with a provision for reim- 
bursement to the national bank by the state bank and the state 
statute permitting sale of assets of bank with proviso of as- 
sumption of all liabilities of selling bank are not applicable 
in instant case and there is no liability on the part of the na- 
tional bank for repayment of the Reconstruction Finance Cor- 
poration loan. This was decided in the Case of United States 
ex rel. Nitkey v. Dawes, U. S. Circuit of Appeals, Seventh 
Circuit, 151 Fed. Rep. (2d) 689. 

The court in its opinion, in part, stated: 


On June 27, 1932, the Central Republic Bank and Trust Company 
of Chicago, an Illinois banking corporation (hereafter referred to as 
the State Bank), obtained a loan of $90,000,000 from the Reconstruc- 
tion Finance Corporation (referred to hereafter as R. F. C.). The 
bank received the money represented by such loan from R. F. C. on the 
following dates and in the following amounts,—June 27, 1932, 
$10,000,000; June 29, 1932, $30,000,000; October 6, 1932, $50,- 
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000,000. It is alleged in the amended complaint that the individual 
defendants were directors or officers of this state bank at the time of 
the loan, and became members of the board of directors of the de- 
fendant, the City National Bank and Trust Company (hereafter 
referred to as the City National Bank), upon its organization on or 
about October 6, 1932, and still are. 

On or about October 5, 1932, there was $50,000,000 of the loan 
undelivered to the State Bank, and all of the latter’s assets except cash 
had been pledged and delivered to R. F. C. as security for the loan. 
As a condition precedent to the payment to Central Republic by 
R. F. C. of the balance of the loan, it was then proposed by the 
individual defendants to organize the City National, and by appropri- 
ate contract between City National and R. F. C. that City National 
would take up and purchase from R. F. C. approximately $15,000,000 
of the assets pledged to and held by R. F. C., $10,000,000 of which 
would be acquired absolutely by City National, and the other $5,000,- 
000 would be acquired, subject to the right of City National during 
an agreed period, to substitute the $5,000,000 of assets, or any part 
thereof, for an equivalent amount of the collateral assets retained by 
R. F.C. At that time it was mutually understood by the Comptroller 
of the Currency, and its General Counsel, and by the individual de- 
fendant’s that the Illinois Statute provides in substance that an 
Illinois State bank may sell all of its assets to another bank without 
first obtaining the consent of its shareholders, provided the purchasiag 
bank assumes all of the liabilities of the selling bank and the transaction 
is approved by the State banking authorities of Illinois. 

Prior to October 5, 1932, the Comptroller of the Currency pre- 
sented to the General Counsel of the Division of Insolvent National 
Banks, a written memorandum upon which he sought an opinion con- 
cerning the liability of the proposed City National Bank and Trust 
Company, under its contemplated contract, for the reconstruction 
loan made to the State Bank. This memorandum stated the assumed 
facts relating to the proposed transaction as a basis for the requested 
opinion. Among other facts, not here material, it stated that the 
National Bank assumed and agreed to pay the “existing unsecured 
deposit liabilities” of the State Bank, as shown by the books at the 
close of business on the date of the consummation of the transaction; 
that the term “unsecured deposit liabilities” as used in the contract 
was specified not to include “deposit liabilities payment whereof may 
be secured by pledged collateral but shall include deposit liabilities 
payment whereof may be secured by a surety or other similar bond.” 
It further stated that the State Bank acknowledged itself indebted to 
the National Bank for the amount of liabilities so assumed, and, in 
order to enable the National Bank to pay said deposit liabilities on 
demand, the State Bank agreed that it would pay and deliver to the 
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National Bank cash aggregating the full amount of the deposit liabili- 
ties so assumed, said cash funds to be credited by the National Bank 
upon the aforesaid indebtedness of the State Bank to the National 
Bank resulting from assumption of said liabilities. It further stated: 
“Nothing herein contained or otherwise shall constitute an assumption 
by the National Bank liable for, directly or indirectly, any obligations 
of the State Bank of any kind or character whatsoever other than the 
said deposit liabilities herein specifically assumed.” 

It further stated as assumed facts that, “it is understood that 
several months ago a commitment was made by the R. F. C. to the 
State Bank to loan it approximately . . . Millions of dollars, and 
that a portion of said loan has heretofore been paid over to the State 
Bank the balance of the commitment ($50,000,000), or so much as may 
be found to be necessary to enable the State Bank to acquire the cash 
for delivery to the new National Bank in accordance with the fore- 
going contract between the two banks. It is further understood: that 
as security for the R. F. C. loan, the State Bank pledged all of its 
assets (other, of course, than its cash) to the Finance Corporation and 
that R. F. C. now holds said assets, and that as a condition precedent 
to the payment by R. F. C. to the State Bank of the balance of said 
commitment, an appropriate contract is to be drawn, apparently 
between the new Bank and R. F. C., whereby the National Bank will 
agree to take up or purchase from the Finance Corporation approxi- 
mately $15,000,000 of the assets held in pledge by the Finance Cor- 
poration from the State Bank, $10,000,000 . . . to be acquired 
absolutely by the Niational Bank, and the other $5,000,000 to be 
acquired subject to the right of the National Bank during an agreed 
period, to substitute said $5,000,000 of assets or any part thereof 
for an equivalent amount of the collateraled assets retained by the 
Finance Corporation.” 

The assumed facts then set forth the substance of the Illinois 
Statute which we have quoted. 

The query submitted was: “Does the City National Bank, as a 
result of its contract above outlined whereby it assumes the unsecured 
deposit liabilities of the State Bank, also assume or become liable for 
the loan made by R. F. C. to the State Bank?” 

The General Counsel gave his written opinion, on October 5, 1932, 
that the new National Bank would not, by entering into the above 
transaction, become liable for the repayment of any part of the 
aforesaid loan to R. F.C. He further stated that the transaction as 
submitted could not be considered, in substance, a sale, for the reason 
that there were no assets, other than the money passing from the State 
Bank to the National Bank, and according to the contract the money 
which was to be paid by the State Bank to the National Bank was 
expressly provided to be in payment of the debt of the State Bank to 
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the National Bank arising from the agreement of the National Bank 
to asume specified deposit liabilities of the State Bank. He further 
stated: “The transaction is, in final analysis, an arrangement between 
the two banks whereby the National Bank pays the deposit liabilities 
of the State Bank, with a provision for reimbursement to the National 
Bank by the State Bank. Consequently, if this construction of the 
contract is correct, the Illinois Statute does not apply and no liability 
to the National Bank exists for repayment of the Reconstruction loan.” 

On the question of estoppel he further stated as follows: “I am 
most emphatically of the opinion that no court would hold that R. F. C. 
could actively participate in this transaction, and furnish the money 
for its consummation, with a knowledge of the entire situation, and 
at the same time preserve the status of an unknown or unlisted creditor 
vested with power of attack upon the very transaction it helps to cul- 
minate. I feel sure that the courts would hold that the R. F. C. would 
be estopped from raising the point that it, as a creditor, was not 
included among the creditors whose debts were assumed under the 
contract. This view is supported by the additional element of estoppel 
that it is understood that it will be one of the conditions imposed by 
the R. F. C., before it will release the balance of the loan commitment, 
that the new bank must agree to take from the R. F. C. $15,000,000 of 
the assets of the old bank already pledged with it so as to reduce, to 
that extent, the business risk assumed by the R. F. C. in disbursing the 
balance of the commitment to the old bank. .. .” 

The facts with respect to the memorandum of the Comptroller of 
the Currency and the opinion of his General Counsel, as above referred 
to, and as verified by the oath of the former, are before us as an exhibit 
to defendant’s motion to dismiss plaintiff’s action because of lack of 
jurisdiction. 

As we understand plaintiff’s theory it is that City National’s 
contract to assume and pay the State Bank’s deposit liabilities is 
invalid under the Illinois statute, Smith-Hurd Stats. c. 1614, § 12, 
because City National did not assume all liabilities of the State Bank 
including its loan from R. F. C. If this were true, then a cause of 
action such as plaintiff has alleged arose in 1932, when the contract 
was entered into and performed, and could be sued upon at any time 
within six years from the time the cause of action arose, at the 
expiration of which time the court lost jurisdiction of the subject 
matter. This plaintiff waited eleven years before filing his complaint. 

However, plaintiff contends that in violation of the statute the 
defendants concealed their alleged misconduct in failing to report the 
liability of City National for the debt of the State Bank to the R. F. C. 
in its subsequent reports which were required by statute to be made to 
the Comptroller of the Currency three times each year. Hence he 
argues that each of such concealments tolled the statute, 31 U.S.C.A. 
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§ 235, with respect to the original alleged debt plus the accumulated 
interest thereon, and the penalties. That section is more than a mere 
statute of limitations. It is jurisdictional and strictly limits the 
power of the court to assume jurisdiction. United States ex rel. 
Louisville Cement Co. v. Interstate Commerce Commission, 246 U. S. 
638, 38 S. Ct. 408, 62 L. Ed. 914, and cases therein cited. So far 
as this jurisdictional requirement is concerned there is no distinction 
between an administrative body and a district court. A. J. Phillips 
Company v. Grand Trunk Western Railway Co., 236 U. S. 662, 35 
S. Ct. 444, 59 L. Ed. '774. These decisions have been followed by this 
circuit. Wisconsin Bridge & Iron Co. v. Illinois Terminal Co., 7 Cir., 
88 F. 2d 459. 


Moreover, as early as 1932, before City National’s contract was 
entered into, the Comptroller of the Currency and his General Counsel, 
and R. F. C. had full knowledge of all the facts relating to the contract, 
which plaintiff now contends were subsequently concealed from them. 
This would seem to be a contradiction in terms. There was no conceal- 
ment either of fact, or of the existence of the Illinois statute. The 
theory upon which plaintiff contends that the statute was tolled is 
that City National, in its subsequent reports to the Comptroller of 
the Currency, did not list as one of its liabilities the loan by R. F. C. 
to the State Bank, nothwithstanding the fact that the Comptroller had 
acquiesced in its General Counsel’s opinion that the proposed contract 
would be valid and not violative of the Illinois statute, because it did 
not involve a sale of assets of the State Bank, and that under such 
contract the defendants would not be liable for the debt to R. F. C. 
The latter also acquiesced in and relied upon that opinion as an in- 
ducement to defendants to execute and perform it. All parties to the 
contract and the Government had full knowledge of the facts at that 
time, and this is admitted by plaintiff’s brief, where in discussing that 
part of the General Counsel’s opinion relative to the estoppel of the 
Government to attack the transaction, he uses the following language: 

“This statement clearly indicates the knowledge of fraudulent 
conduct and a desire to avoid the results of such conduct. It is clear 
—perhaps too clear—that an agency of the United States was 
acquainted with the facts; and this makes it more important that some- 
one be permitted to protect the government, if the Attorney General 
lacked acquaintance with the facts.” 

We think this statement is unwarranted from the facts disclosed, 
and for that reason we are not content to rest our decision upon the 
mere statement that the district court was without jurisdiction, lest 
uninformed creditors might inferentially conclude that plaintiff’s 
action had been disposed of as the result of a mere technicality, and 
that thus a grievous crime was being shielded by the aid of Government 
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agencies,—the R. F. C., the Comptroller of the Currency, and his 
General Counsel, whose names we mention because they had full knowl- 
edge of all the facts. ‘This inference of guilt would necessarily. include 
the Attorney General, who, after becoming acquainted with all the 
facts, chose not to prosecute an appeal on behalf of the Government. 

Aside from the Illinois statute no contention is made here that the 
contract of City National Bank was in any manner illegal or invalid. 
The assets of the State Bank at the time of this transaction have 
been accounted for, and this court has adjudicated the liability of the 
stockholders of that bank. Reconstruction Finance Corporation v. 
McCormick, 7 Cir., 102 F. 2d 305. As to the Illinois statute, we 
agree with the opinion of the General Counsel, Division of Insolvent 
Banks, that no sale of the assets of the State Bank was involved in 
City National’s contract. 


In any event, almost eleven years elapsed before this suit was 
brought, and we think it is clear that it was barred by § 235 of this 
Act. However, plaintiff postulates that each statute of limitations 
begins to run only when a complete and present cause of action has 
accrued and the extent of damage can be measured. Hence, he urges 
that since the individual defendants concealed the falsity of their 
representations, and since the State Bank was, and still is in process 
of liquidation by a receiver, it was impossible to determine the extent 
of damage earlier than the filing of his complaint, on June 22, 1943, 
and that therefore his alleged cause of action did not accrue before 
that time, and that the limitation provided by § 235 of this Act will 
be tolled until that time in aid of the court’s jurisdiction. 

We are unable to concede the correctness of the broad rule urged 
by the plaintiff with respect to the accrual of actions and the tolling 
of the ordinary statutes of limitations, nor is it necessary to discuss 
it. We are not confronted with such a statute. We are deal- 
ing with a special statute relative only to qui tam actions, 
and it carries its own jurisdictional requirement that action 
be brought within six years. The language is plain and unambiguous 
and we think it should be strictly construed. It is not to be tolled 
or extended on account of fraud (see Pollen v. Ford Instrument Co., 
2 Cir., 108 F.2d 762; Bell v. Wabash R. Co., 8 Cir., 58 F.2d 569), for 
it involves jurisdiction of the subject matter, and that cannot be 
acquired even by consent, in opposition to the statute. 

Section 232 of the Act was amended December 23, 1943, drastically 
limiting the conditions under which qui tam suits can be instituted 
and carried on. The plaintiff has challenged the constitutionality of this 
amendment. It is unnecessary to pass upon the questions raised by this 
contention, in view of the fact that we have sustained the ruling of that 
District Court in dismissing the action for lack of jurisdiction. 


Order affirmed. 





396 THE BANKING LAW JOURNAL 


Assumption of Obligation to Pay Note by Others 
Does Not Render Makers Sureties Thereafter 


The original makers of a note become at the time of its 
execution and remain at all times thereafter parties primarily 
liable for the payment of the same under the provisions of the 
Uniform Negotiable Instruments Act unless they have been 
specifically released from such primary liability. The fact 
that other parties have assumed and agreed to pay the in- 
debtedness with the consent of the holder of the note and made 
payments thereon which were accepted by the holder is held 
not to change the relationship of the original makers to that 
of sureties. This was decided in the case of Federal] Land 


Bank v. Heath, Supreme Court of Kansas, 164 Pac. Rep. 
(2d) 125. 


The Court in its opinion, in part stated: 


The dispute in this case arises over whether the appellee had agreed 
in the correspondence to allow the credit of $1,000 to apply upon the 
judgment regardless of whether the appellants redeemed the property 
or whether the credit would be allowed only in case appellee became 
the ultimate owner thereof by reason of the execution of a sheriff’s 
deed to the appellee. Appellants acquired by assignment from the 
Clouds their right of redemption. 

The correspondence which was exchanged between the parties ex- 
tends over sixteeen pages in the printed briefs and in the opinion of 
the court the reprinting of it in this opinion is not necessary and 
would not aid either courts or counsel in similar cases. Careful ex- 
amination of the same fails to disclose a definite agreement on the 
part of the appellee to allow a credit of $1,000 to apply upon the judg- 
ment in the event the appellants became the owners of the property 
by reason of redemption. This court is convinced from examination 
of the letters that it was the intent of the appellee only to allow the 
credit of the $1,000 upon the personal judgment in the event the 
appellee became the ultimate owner of the property and thus acquired 
for its benefit whatever the value of the equity may have been, and that 
there was never a meeting of the minds of the respective parties to the 
contrary. Even though we have reached such a conclusion it should 
be said in fairness to the appellants that some of the letters written in 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 831. 
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behalf of the appellee were confusing and may have lead the appellants 
to believe that the $1,000 credit would be allowed upon the personal 
judgment regardless of what party or parties ultimately acquired 
title to the land. It is difficult to set forth herein excerpts from the 
correspondence with apparent impartiality to the parties without 
setting forth the correspondence almost in its entirety. However, on 
April 20, 1944, the appellee wrote the appellants a letter which closed 
as follows: 


“T have reviewed the correspondence and talked to the Vice-Presi- 
dent of the Federal Farm Mortgage Corporation and am satisfied that 
you have misunderstood his reference to the $1000 credit. .. . 

“We understand that your client wishes not only to redeem but 
to satisfy the Corporation’s judgment. After redeeming for $9033.74 
plus interest, he will owe the Corporation $2072.74 plus interest upon 
the Corporation’s judgment.” 

The $1,000 credit in dispute had been included in compiling the 
figure of $9,033.74. Consequently, it was apparent that appellee was 
anticipating that in the event the appellants redeemed they would 
pay not only the $1,000 but in addition thereto $2,072.74. 


After receipt of the above letter and without replying thereto, the 
appellants on April 29th paid into court the amount necessary to 


redeem and satisfy the personal judgment less the credit of the $1,000 
and less also certain miscellaneous items aggregating $117.98 as of 
date of November 15, 1944, which made a total deficit in the amount 
necessary to pay off the mortgage and the personal judgment of 
$1,117.98 as of said date. At the time the appellants paid the money 
into court they knew, or should have known, from the letter dated 
April 20th, that the appellee was expecting payment in full of its 
personal judgment in the event the appellants redeemed and acquired 
title to the property. Consequently, the appellants cannot consistently 
complain that they were mislead by the appellee into parting with their 
money. 


The memorandum opinion of the district court set forth that in its 
opinion appellants’ motion should be denied) because the mortgage 
corporation had complied strictly with the redemption laws of this 
state and for that reason it overruled the motion. We are not in accord 
with such a conclusion but for the reasons herein given the judgment of 
the district court is affirmed insofar as it relates to the payment of the 
personal judgment. 

This opinion should not be construed as holding that parties cannot 
agree upon satisfaction of a personal judgment for less than the 
original amount thereof because of any statutory prohibition. We 
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do not consider, however, that G. S. 1935, 60-3450, should be construed 
as requiring a redeeming creditor to allow a credit on a personal judg- 
ment for the amount named in the affidavit in the event the judgment 
debtor redeems the property in the absence of a specific agreement to 
such effect. From the recent case of Federal Land Bank v. Hart, 157 
Kan. 664, 143 P. 2d 649, 651, the following is quoted: “. . . the de- 
fendant owner could have redeemed by paying the amount for which the 
mortgage corporation had redeemed from the plaintiff plus $1,500. 
They still would have had, however, a judgment for the difference 
between the original judgment and $1,500 outstanding against 
them. .. .” 

Counsel for appellants also contend that the district court erred 
in not entering an order to the effect that the appellants became sureties 
by reason of the fact that the Clouds assumed and agreed to pay the 
mortgages and made payments upon the same, which were accepted by 
the respective mortgage holders. It is contended that the Clouds 
thereby became the principal debtors and that the appellants became 
sureties with the result that the court should have compelled the 
judgment holder to exhaust its remedies against the Clouds in satisfac- 
tion of the judgment before attempting to execute on any property 
owned by the appellants. Such a question was not presented to the 
trial court in connection with the foreclosure action but it was raised 
for the first time by appellants in their motion resisting the collection 
of the balance of the personal judgment. The effect of the delay need 
not be given consideration. 

In support of their contention the appellants rely upon the recent 
case of Federal Land Bank v. Butz, 156 Kan. 662, 135 P. 2d 883. 
There is a controlling difference between the facts appearing in the 
cited case and those developed in the present one. In the cited case 
the original note and mortgage were signed by a party named Butz 
and an intermediate purchaser by the name of Buser assumed and 
agreed to pay the mortgage indebtedness. Later a third party named 
Koch purchased the property from Buser and also assumed and agreed 
to pay the mortgage indebtedness. This court held that in the circum- 
stances developed in that case Buser became a surety but it did not hold 
that Butz, the original maker of the note, also became only a surety. 
In the present case the appellants were the original makers of the note 
and consequently when it was executed they became and remained at all 
times parties primarily liable for the payment of the same under the 
provisions of the uniform negotiable instruments act. See Citizen 
Bank of Belton Mo. v. Bowdon, 98 Kan. 140, 157 P. 429; German 
American State Bank v. Watson, 99 Kan. 686, 163 P. 637; and Swan 
Savings Bank v. Snyder, 124 Kan. 827, 262 P. 547. 


The judgment of the district court is affirmed. 
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Purchaser of Notes Knowing of Defect in Title Not 
Holder in Due Course 


The holder of a negotiable instrument, in the absence of 
any proof at all, is, prima facie, the holder in due course, but 
when it is shown that the instrument was procured by fraud 
in the first instance, that prima facie case is dispelled until 
proof is offered by the holder to show that it was procured 
by him for value before maturity and in ignorance of any 
defect in the title. Feigenbaum v. Bockrath, St. Louis Court 
of Appeals of Missouri, 191 S. W. Rep. (2d) 999. 


Defendant in this case, was informed by a real estate dealer 
of a tract of land that was for sale by a realty company. The 
real estate dealer brought the defendant and realty company 
together and negotiations were entered into concerning the 
sale of the tract. Subsequent thereto there were three meetings 
between defendant, the president of the realty company, and 
the president of another realty company (hereinafter referred 
to as the V Company.) 

As a result of these meetings the defendant purchased 
the property for $8,800, and paid in cash $4,800 and executed 
a note for $4,000 for the balance of the purchase price and 
four interest notes. Prior to the purchase of the tract, de- 
fendant was told by the president of the realty company and 
the president of the V Company that the tract was suitable 
for a gasoline filling station site and that there were no re- 
strictions affecting said property for use as a gasoline station 
and that the tract was valuable for such use because plans and 
work for extending an abutting street was started and that 
the property was well worth the price of $8,800. 

Subsequent to the sale of the tract to the defendant and 
the execution and delivery of the notes to the realty company, 
the realty company negotiated a loan from a bank, and en- 
dorsed and delivered to the bank the notes executed by the 
defendant, along with other notes, as collateral security for 
the loan, and in addition to the collateral security the V Com- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 630. 
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pany signed the note of the realty company to the bank as 
endorser, and was paid a commission by the realty company 
for doing so. 


Subsequent thereto the realty company became involved 
financially and the V company was called upon as endorser 
to pay the note given to the bank, and it did so, paying $17,- 
753.46 and the collateral notes including defendant’s notes. 
were transferred to the V realty company. Thereafter, the 
president of the V Company demanded payment of the in- 
terest notes, and the defendant refused to pay them because 
these notes were previously paid by the defendant to the realty 
company but were never returned to him. Later the V Com- 
pany foreclosed the mortgage securing the defendant’s notes 
and the tract was sold for $1,500, which sum was credited on 
the note for $4,000. Thereafter the V company brought suit 
against the defendant seeking recovery of balance due on the 
principal note and interest notes. Later prosecution of suit 
was continued by receiver of V company. 


The plaintiff, in order to show the purchase and holding 
of the notes sued on was in due course and for value, offered 
evidence proving that the V company endorsed a note executed 
by the realty company to a bank for a commission, and that 
the V company had to make the loan good and purchased the 
note and its collateral, including defendant’s notes, and paid 
the bank $17,758.46. Defendant produced evidence showing 
how he was induced to purchase the tract on the representations 
that it could be used for a gasoline station, that there were 
no restrictions against such use, and that the abutting street 
was to be widened, and that the president of the V company 
was present and participated in the negotiations leading to 
the sale. Defendant further showed that the tract was in a 
restricted area where a filling station could not be erected or 
operated, and that the abutting street was never improved as 
a connecting link as represented by the seller. 

It was held that when the defendant showed fraud in the 
inception of the notes, the burden of evidence shifted to the 
plaintiff to show he was a holder in due course. The plaintiff 
produced no evidence whatever to explain, controvert or refute 
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defendant’s evidence of fraud and deceit. The presidents of 
both the realty company and the V company knew all the facts 
and were charged with the fraud and deceit and neither was’ 
called upon to testify. The instructions of the lower court 
were proper and the evidence warranted a finding for the de- 
fendant. Plaintiff failed to sustain proof that he was a holder 
in due course. The evidence warranted a finding that the presi- 
dent of V company participated and knew of the fraud and. 
deceit practised on the defendant and was therefore charge-. 
able with knowledge of a defect in the notes ‘and therefore: 
could not be held to be a holder in due course. 

The court, in its opinion, in part, stated: 

It is generally held that the Negotiable Instrument Law, including 
Section 3074, is a mere codification of the general law on that subject.. 
There are many cases holding that fraud in the inception of a negotiable 
instrument being shown, a transferee holder has the burden of proving 
the facts showing that he is a holder in due course. See Section 8074, 
Mo. R. S. A., and Notes of Decisions thereunder. The rule is stated 
by Judge Bland of the Kansas City Court of Appeals in the case of 
Guaranty Bank & Trust Co. of Eldorado, Ark. v. McGirk State Bank, 
Mo. App., 294 S. W. 456, 458, as follows: “Where defendant makes 
proof of facts tending to show fraud, a presumption arises that plain-. 
tiff had knowledge of the fraud and the burden is upon plaintiff to 
disclose facts that are peculiarly within his knowledge, and, when_ 
plaintiff ‘gives in evidence all the facts and circumstances under which 
he acquired the paper,’ the presumption takes flight. Downs v. Horton, 
287 Mo. 414, 433, 2830'S. W. 103. The presumption referred to arises 
because it is natural that, if there is fraud or illegality in the inception 
of the instrument, it would be quickly transferred to another. Henry 
v. Sneed et al., 99 Mo. 407, 422, 12 S. W. 663, 17 Am. St. Rep. 580. 
There can be no question but that plaintiffs, in order to establish the 
good faith of plaintiff bank in so taking the certificate, were required to 
show all the circumstances under which it acquired the paper, in addi- 
tion to showing that it became a holder of the certificate before 
maturity for value and in the usual course of business, unless they 
showed that it paid full value for the paper.” 


The burden is on the holder of a note in due course to prove his. 
good faith and lack of notice of fraud, when fraud has been shown 
in the procurement of the note; but if the holder shows this, the bur- 
den is then on the defendant to prove specific facts tending to show 
the holder’s actual knowledge of fraud. Bank of Hale v. Linneman, 
Mo.App., 235 S.W. 178; Republic Nat. Bank v. Interstate Producing 
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Corp., 221 Mo.App. 568, 576, 282 S.W. 1033.. The leading case on 
the questions of law here involved is Downs v. Horton, Mo.App., 
209 S.W. 595, Mo.Sup., 287 Mo. 414, 230 S.W. 103 and the principles 
therein announced are determinative of this case. 


The defendants produced ample evidence that the notes sued on 
were procured by fraud and deceit, andi then the burden of evidence 
(not the burden of proof) shifted to plaintiff, and plaintiff wholly 
failed to meet such burden. “The holder of a negotiable instrument, 
in the absence of any proof at all, is, prima facie, the holder in due 
course, but when it is shown that the instrument was procured by 
fraud in the first instance, that prima facie case is dispelled until 
proof is offered by the holder to show that it was procured by him 
for value before maturity and in ignorance of any defect in the title.” 
New First Nat. Bank v. Hogue, 224 Mo.App. 508, 28 S.W.2d 117, 
118. To the same effect is the case of State ex. rel. Stevens v. 
Arnold et al., 326 Mo. 82, 30 S.W. 2d 1015. 


It is unimportant whether the Franklin American Trust Company 
was a holder of these notes in due course or not. Van Raalte, Presi- 
dent of the Vancoh Realty Company, participated in the fraud. Sec- 
tion 8073 of the Negotiable Instrument Law, Mo.R.S.A., provides, 
“But a holder who derives his title through a holder in due course, 
and who is not himself a party to any fraud or illegality affecting 
the instrument, has all the right of such former holder in respect 
of all parties prior to the latter.” 

If Van Raalte had not himself been a party to the fraud, plaintiff 
could have claimed to be a holder in due course from the Franklin 
American Trust Company. State ex. rel. Hadley v. Greenville Bank 
et al., Mo.App., 187 S.W. 597. 

Appellant complains of the admission of testimony with reference 
to the proposed improvement of Ferguson Avenue. The testimony 
was admissible. One of the false representations on which defendants 
relied was that Ferguson Avenue was to be improved, and the plans 
were approved. The defendant, Dr. Bockrath, testified that the 
road was never constructed, and this testimony was given five years 
after the representations were made. We think the fair inference is 
that no such plans had been approved. 

Appellant complains that the court permitted Dr. Bockrath to 
testify as to representations made to him by Mr. Frentrup. What 
the witness testified to was that both Mr. Davis and Mr. Frentrup made 
the representations. The defense was based on false representation made 
by the Vancoh Realty Company and those in privity with it. The fact 
that Dr. Bockrath’s agent, Frentrup, was present and joined in the 
representations was necessarily a part of the narration of the con- 
versations in which the false representations were made. 
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The fact that defendants paid interest notes after discovering 
the fraud would not affect their right to complain of the fraud 
practiced upon them. They could have paid all of the notes, and 
then sued for the damages caused by the fraud and deceit. However, 
Dr. Bockrath also testified that Mr. Davis had promised to have 
the restrictions removed. 


Appellant complains that witness Boisseau, who was called to 
identify the restrictive ordinances, was permitted to express an 
opinion as to whether filling stations were excluded from the lot in 
question. The witness had already identified the ordinance which 
restricted the lot as being in a residential district. There was no 
evidence to the contrary and no good reason to ask the witness 
whether filling stations were expressly excluded. The ordinance showed 
for itself. Under these circumstances even if the question was er- 
roneous, it would not constitute prejudicial error. 


Appellant complains of instruction No. 6, presumably given at 
the request of defendants, though the transcript does not so show, 
which is as follows: “The Court instructs the jury that if you find 
and believe from the evidence that the defendants were induced to 
buy the real estate mentioned in the evidence from the Davis Real 
Estate and Development Company and that said notes were executed 
by the defendants at the request of said Davis Real Estate and Develop- 
ment Company and made payable to M. R. Herberholt, a straw party 
for said Company, if so, and if you further find and believe from the 
evidence that at the time said real estate was sold to defendants by 
said Company, if so, it was represented to defendants that said pro- 
perty was commercial property suitable for a gasoline filling station 
site and that there were no restrictions affecting said property for 
said purposes and that said property was valuable for use as a filling 
station because plans and work for extending Fergusan Avenue, an 
abutting street, to Natural Bridge Road was started and that said 
property was well worth the price of $8,800.00 and if you further 
find and believe from the evidence that said representations, if so were 
false and known by the sellers to be false and were made for the pur- 
pose of deceiving defendants, if so, as to the value of said property 
and its usability as a gasoline filling site and if you further find and 
believe from the evidence that defendants believed and relied upon 
said representations, if so, and were thereby deceived and induced, 
if so, to purchase said property at the price of $8,800.00, and execute 
the notes mentioned in the evidence and pay the sum of $4,800.00 in 
cash, and if you further find that prior to the sale of said property 
to defendants the Vancoh Realty Company had knowledge of said 
representations, if so, and that they were false, if so, then your verdict 
should be in favor of the defendants and against the plaintiff.” 
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Sufficient to say the instruction follows the pleadings and the 
evidence, and we think properly declares the law. 

Instruction No. 8 is the usual instruction to the jury that nine 
or more of their number may return a verdict. Appellant’s complaint 
is that “down in the left-hand corner there is likewise printed the 
words ‘Verdict No. 1.’ The record does not show. However, if 
those words were in the corner of the instruction, it would not pre- 
judice the plaintiff, because “Verdict No. 1” is more likely to be 
used on the form of verdict authorizing a finding for the plaintiff. 

Instruction No. 4(A) was properly refused. It is as follows: “The 
Court instructs the jury that if you believe and find from the evidence 
that the defendants made payments on account of the notes after 
they knew that the notes had been secured by fraud, if under the 
evidence and these instructions you find they were secured by fraud, 
your verdict will be for plaintiff.” 

As we have already said, defendants did not have to rescind the 
sale in order to hold those guilty of fraud in its procurement. And, 
besides, the instruction entirely ignores the defendants’ testimony 
that Mr. Davis had promised to cause the restrictions to be removed, 
which in any event would be compatible and consistent with their 
paying the interest notes as they fell due. Cases cited by appellant 
having to do with rescinding a contract for the purchase of personal 
property because of failure of warranty have no application to a 
suit for fraud and deceit, or a defense based on fraud and deceit. 

Instruction No. 5(B) which was refused, was a cautionary in- 
struction in general terms, and while it would not have been error 
to give it, neither was it error to refuse it. The given instructions 
fully informed the jury as to all material matters to be considered 
by them, and the giving of a cautionary instruction was within the 
discretion of the trial court. Morris v. E. I. Du Pont De Nemours 
& Co., 351 Mo. 479, 173 S.W.2d 39. 

Finding no prejudicial error in the record affecting appellant’s 
rights, the judgement should be affirmed. It is so ordered. 








BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 








































Proof of Execution and Delivery of Lost Note by 
Testimony of Witness 





Knox v. Campbell, Court of Civil Appeals of Texas, 191 S. W. Rep. 
(2d) 817 





Where a promissory note is no longer in the possession of a party 
whose signature appears thereon, a valid and intentional delivery . 
by him is presumed until the contrary is proved. There is a pre- 
sumption that a promissory note in plaintiff’s possession is delivered 
at the time and place of its date, but except as against a holder in 
due course the presumption is rebuttable. 

Where plaintiff brings suit against defendant to recover on a 
note alleged to have been executed and delivered by the defendant, 
but the note was lost, misplaced or destroyed, the burden of proof 
is upon plaintiff to prove by extrinsic evidence not only the terms and 
q conditions of the note but also execution and delivery thereof. 

Evidence in instant case offered by plaintiff by testimony of 
witnesses who were familiar with defendant’s signature and saw 
the note in suit prior to it being lost was sufficient to warrant finding 
in favor of plaintiff despite defendant’s testimony that he did not 
execute the note. 


Action by R. B. Campbell and others against W. C. Knox, on a note. 
From a judgment for plaintiffs, defendant appeals. 

Affirmed. 

See also 183 S. W. 2d 274. 

W. ©. Holeomben, Ewing Adams, and H. M. Harrington, Jr., all 
of Longview, for appellant. 

J. N. Townsend, of Dallas, for appellees. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 828. 
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BOND, C. J.—This appeal is from a judgment in favor of appellees 
against appellant in suit to recover on a note alleged to have been 
executed and delivered by appellant. The note is fully described in the 
suit ; and, it having been alleged that it was lost, misplaced, or destroyed; 
and, appellant having filed a plea of non est factum, the burden of 
proof was thus placed upon appellees, not only to prove by extrinsic 
evidence the terms and conditions of the note, but also the execution and 
delivery thereof. These were issues of fact necessary to effectively 
establish the cause of action. 

On the issue of execution of the note, appellees offered several 
witnesses who testified that from their long acquaintance with the appel- 
lant, their business dealings with him, familiarity with his signature, 
and having seen the note in suit, they knew his signature, and that the 
signature on the note in question was that of appellant. These witnesses 
were not experts on handwriting, nor was their testimony based on 
doubtful conclusions. True, they were not present when the note was 
executed, hence did not see its execution; but they were positive of 
appellant’s signature. Appellant testified that he did not execute the 
note; but the trial court, on such controverting evidence, determined 
the issue in favor of appellees. 

The cases cited by appellant, Joffre v. Mynatt, Tex. Civ. App., 206 
8. W. 951, and Keppler v. Stevens, Tex. Civ. App., 14 S. W. 2d 1054, 
deal with testimony of expert witnesses by comparison; clearly not in 
point with the testimony in this case. We are confronted here by 
testimony controlling in cases like unto Pitts v. Thompson, Tex. Civ. 
App., 71 8. W. 2d 368, where the testimony is by non-expert witnesses 
on facts within their own knowledge, thus accorded the same weight and 
eredence as testimony by witnesses concerning any other known fact. 


Appellant further contends that there is no evidence establishing 
delivery of the note ; however, contravening such contention, on page 12, 
line 8, of his brief, appellant says: ‘‘The testimony as to the ownership 
of the note was to the effect that it was delivered to appellee, R. B. 
Campbell, and his partner, W. W. MceDonald.’”’ Aside from that, we 
find that the testimony shows, without dispute, that appellees had the 
note in their possession in Dallas; had it in their office; delivered it to 
their attorney who exhibited it to one of the witnesses, and thereafter 
lost it. Art. 5932, sec, 16, R. S., provides that ‘‘Where the instrument 
is no longer in 'the possession of a party whose signature appears thereon, 
a valid and intentional delivery by him is presumed until the contrary 
is proved.’? In 11C. J.S., Bills and Notes, § 657 d. (1), p. 86, the rule 
of presumptive evidence is stated: ‘‘It is ordinarily presumed that an 
instrument in plaintiff’s possession was delivered at the time and place 
of its date, but except as against a holder in due course the presumption 
is rebuttable.’’ Hence, there being no rebuttable evidence offered, and 
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the trial court having determined the issue, such is binding on this 
court. 

We conclude that, the trial court having found from evidence which 
we think is sufficient to show due execution and delivery of the note, 
the judgment of the trial court should be affirmed; accordingly, all 
appellant’s assignments of error are overruled, and judgment of the 
court below affirmed. 


Joint Bank Account Not Created by Transfer by 
Withdrawal of Depositor 


In re Yauch’s will, Supreme Court, 59 N. ¥. Supp. (2d) 642 


Where depositor signs order for withdrawal of funds from her 
account and a new account is opened in depositor’s name and that 
of her son and evidence shows that the purpose of the withdrawal 
order and the opening of the new account is solely to make funds 
available to pay bills due to depositor’s illness, it is held that such 
order does not render the new account a joint account with right 
of survivorship. The bank account is the separate property of the 
depositor, and upon depositor’s death is payable to the executor of 
her estate. 


Proceeding in the matter of the application of Glen S. Cook, as ex- 
ecutor of the last will of Elizabeth Yauch, deceased, to discover certain 
property of the said deceased claimed to be withheld. From a final or- 
der of the surrogate of Albany county which adjudged that certain funds 
remaining on deposit in the joint names of Elizabeth Yauch and Frank 
F. Yauch in the National Savings Bank at Albany, N. Y., together with 
certain other funds withdrawn from such bank account by said Frank 
F. Yauch, were the property of the estate of Elizabeth Yauch, and 
which directed Frank F. Yiauch to transfer and deliver such funds to the 
executor of the will of Elizabeth Yauch, deceased, Frank F’. Yauch ap- 


Onder Affirmed. 
Nicholas G. Powers, of Utica, for appellant. 
William A. Glenn, of Albany, for respondent. 


LAWRENCE.—Elizabeth Yauch died some time between October 19, 
19438, and July 28, 1944. The date of death does not appear in the record. 
She left surviving a son, the appellant, Frank F. Yauch, and Phillip F. 
Yauch, son of a deceased son. She left a will, which does not appear in the 
record. It is not disputed, however, that by the terms of the will, the 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 487. 





408 THE BANKING LAW JOURNAL 


~bank deposit involved here was given to Frank F. Yauch and Phillip 
Yauch jointly. The will was admitted to probate March 5, 1945. — 

For some time prior to her death Elizabeth Yauch was infirm in 
body and confined to her home. Glen S. Cook, a nephew, is the execu- 
ter of her will. For several years prior to July 28, 1944, he had acted 
as her adviser on such matters as she requested. He attended to her 
needs. On July 28, 1944, Mrs. Yauch had a bank account of $5,959.90 
in the National Savings Bank of Albany. On that date the appellant 
and respondent met at Albany, pursuant to an appointment and had a 
conversation. They discussed the condition and needs of Mrs. Yauch. 
Her bank passbook was missing. The appellant and respondent went 
to the bank to get forms by which to secure a new passbook. They dis- 
cussed methods by which appellant could obtain funds to pay bills and 
be substituted for the respondent as the person to look after the needs 
of Mrs. Yauch. Respondent offered the suggestion that the best way 
to accomplish their purpose was to establish a checking account. Noth- 
ing was said about any transfer of the account. It may be assumed, 
however, that some transfer was contemplated to make possible the pay- 
ment of bills. While at the bank the respondent suggested a joint ac- 
count as a proper method. A withdrawal order form was secured. 
Mr. Sautter of the bank force was consulted. The appellant and re- 
spondent testified, in effect, that the form was in no way filled in when 
they took it away. Mr. Sautter testified that before the blank was taken 
away, he wrote upon it the words, ‘‘New a/e Elizabeth Yauch or Frank 
F. Yauch, her son,’’ but nothing else. This form, in whatever condition 
it then appeared, was taken by the appellant and respondent to the home 
of Mrs. Yauch. A search was made for the missing passbook. It was 
located by the appellant. The withdrawal order form was signed by 
Mrs. Yauch. At the hearing before the Surrogate the appellant was 
asked what he said: to his mother when she signed the form. Objection 
was sustained under section 347 of the Civil Practice Act. The ob- 
jection was not insufficiently explicit to justify the ruling. Near the close 
of the testimony the appellant was allowed to state that, in the presence 
of Mrs. Yauch on the occasion of her signing the form, respondent had 
told him that he had a form, or draft, to facilitate the payment of bills, 
and that appellant said to Mrs. Yauch : ‘‘ Mother, this is a joint account. 
I can take all your money, and skip,’’ to which Mrs, Yauch replied: 
‘*You wouldn’t do that. You are my son.’’ The appellant also testified 
near the close of the evidence and after listening to the testimony of the 
other witnesses, that he thought that only the number of the new account 
and the date were inserted in the withdrawal order after it was signed. 
This would seem to contradict his previous testimony. The later state- 
ment might seem to flow from the statement of another official of the 
bank that he thought only the number of the account and the date on the 
withdrawal order were added after it was taken away for signature. 
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The withdrawal order as produced by the bank, in addition to what 
Mr. Sautter says he inserted in writing, bears the date, the number of 
the old account and a statement of the balance. It also bears a rubber 
stamp impression, ‘‘ Payable to either or the survivor of either.’’ 

At the time Mrs. Yauch signed the withdrawal order nothing was said 
by her or in her presence to the effect that the account would be pay- 
able to either or the survivor. The respondent says he never received 
any instruction from her to change the account and that the change was 
due solely to his suggestion. 

After the account was changed respondent did nothing for Mrs. 
Yauch. The appellant withdrew $500 at one time and $100 at another 
time. With such funds he paid the bills of Mrs. Yauch and afiter her 
death, he paid the funeral expenses. 

An important question arises regarding what appeared on the with- 
drawal order when it was signed by Mrs. Yauch. The appellant con- 
tends that the order as produced by the bank was a completed instrument 
and is conclusive upon the parties unless it is tainted with fraud. 

Inda v. Inda, 288 N. Y. 315, 43 N.E.2d 59, is cited to support appel- 
lant’s contention. That case holds that the intention of the intestate is 
not material provided that the creation of the joint account had actually 
taken place. In that case no question was raised regarding the creation 
of the account. It was regular in form and actually made and signed 
by the depositor.. 

Matter of Streb’s Will, 247 App.Div. 556, 228 N.Y.S. 334, cited by 
the appellant, deals with a denial of probate because of undue influence. 
To the same effect is Matter of Frankel, 259 App.Div. 778, 18 N.Y.S.2d 
353. 

In the Matter of Glen’s Estate, 247 App.Div. 518, 288 N.Y.S. 24; af- 
firmed 272 N.Y. 530, 4 N.E.2d 433, no question was raised about the cre- 
ation of the joint account. The joint account was in the name of the 
decedent and a brother. The widow of the decedent sought to nullify 
it as fraudelent because she and her deceased husband, while living sep- 
arate and apart, had made an agreement which contained their wills. 
Their will provided that each would give to the other four fifths of 
such property as they owned at the time of death. The decedent did not 
revoke his will. It was probated. The Court sustained the joint account. 

The appellant contends that the withdrawal order was a negotiable 
instrument and that, if it was incomplete when signed and was completed 
by authority or acquiescence, he is entitled to the account. It may have 
been completed by inserting the number of the account and a statement 
that it represented the balance of the account. That would not extend 
to completing it by an additional statement to the effect that the account 
was payable to either or the survivor. It could be deemed a joint account 
in the names of the mother and the son. Such interpretation would sub- 





410 THE BANKING LAW JOURNAL 


statiate the claim that it was created to make funds available for the 
payment of bills. 

It seems to me that the question is whether Mrs. Yauch signed the 
document with the words, ‘‘ Payable to either or the survivor of either,’’ 
already imprinted upon it by rubber stamp or whether she acquiesced in 
the creation of the account as it appears upon the records of the bank. 

Both parties cite Matter of Fenelon’s Estate, 262 N.Y. 57, 186 N.E. 
201. Re-argued, 262 N.Y. 308, 186 N.E. 794. It is to be noted that 
Mrs. Yauch was one of the parties concerned in the issues there. When 
the case first came before the Court of Appeals it was held that the stat- 
utory presumption created by Section 249 of the Banking Law, Laws 
1914, ce. 369, did not take effect unless the form or the deposit, as made 
had been sanctioned by the owner of the money directed to be deposited. 
When the case was reargued a page in one of the bank’s ledgers was be- 
fore the Court. It was shown and conceded that, when the joint de- 
positors signed as such, the words declaring the account to be joint with 
tight of survivorship were upon the page of the ledger at the time of 
signing. The passbook, delivered at the same time, was headed ‘‘ Al- 
bany Savings Blank in account with Bessie Fenelon and Mrs. Elizabeth 
Yauch.”’ No legend im the passbook indicated that the account was 
joint with right of survivorship. The Court held that the account was 
joint with right of survivorship as the form of deposit, signed by both, 
governed rather than the passbook. The decision announced when the 
case was first argued is not disturbed by the subsequent decision. At 
the later argument there was evidence and a substantial concession that 
the joint deposit with right of survivorship was actually made and. ap- 
peared over the signatures of both the joint depositors when they signed. 
This added element was decisive. 

In Matter of Buchanan’s Estate, 184 App.Div. 237, 171 N.YS. 708, 
the opinion was written by Judge Henry T. Kellogg. He wrote the 
opinions in the Fenelon case. It was decided in the Buchanan case 
that, in order for the statutory presumption under the Banking Law to 
be effective, the form of deposit must be sanctioned by the owner of the 
money deposited. 

In the case at bar the purpose sought to be accomplished was 
to make funds available for the payment of bills. Funds were with- 
drawn by the appellant for that purpose and! only for that purpose and 
only to the extent necessary for such purpose. The appellant under- 
stood that such was the purpose and his subsequent acts in withdrawing 
funds would seem: to be an adoption of that construction. The fact 
that appellant told the deceased that he could withdraw all the money 
and skip does not mean that he would be entitled to the funds as sur- 
vivor, nor did the reply by Mrs. Yauch that he would not do that be- 
cause he was her son show any adoption of appellant’s title as survivor. 
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He could withdraw the funds if he had been given a power of attorney. 
The authority in the first opinion in the Fenelon case remains. It is nec- 
essary to show that a joint account in which the survivor was entitled 
to the whole was consciously created. Matter of McCarthy’s Estate, 
164 Mise, 719, 725, 299 N.Y.S. 715, 721. 

Appellant contends that the withdrawal order was negotiable 
in form and could be completed by the respondent Cook as Mrs. Yauch’s 
agent. It can hardly be said that the order was negotiable, nor does it 
anywhere appear that it was completed at the direction of Cook. He 
was her agent to attend to her necessities and to act in such other matters 
as she directed. His authority did not extend to changing the form of 
deposit into one which would entitle the appellant to the right of sur- 
vivorship. Cook understood the purpose of the withdrawal. So did 
the appellant. Appellant’s subsequent acts in withdrawing money and 
paying bills confirmed his understanding. The money represented by 
the account was the property of Mrs. Yauch. Nowhere does it appear 
that she consciously created a joint account with title in the survivor, un- 
less it be a fact that such legend was upon the paper when she signed it. 
Proof of that is lacking or at most is challenged by the uncertain state- 
ments. 

Subdivision 3 of Section 249 of the Banking Law, Laws 1914, ¢. 369, 
provides: 


‘“When a deposit shall be made by any person in the names of such 
depositor and another person and in form to be paid to either or the 
survivor of them, such deposit and any additions thereto made by either 
of such persons after the making thereof, shall become the property of 
such persons as joint tenants, and the same together with all dividends 
[ereated] thereon shall be held for the exclusive use of such persons 80 
named, and may be paid to either during the lifetime of both or to the 
survivor after the death of one of them... | 

‘‘The making of the deposit in such form shall, in the absence of 
fraud or undue influence, be conclusive evidence, in any action or pro- 
ceeding to which either such savings bank or the surviving depositor is 
a party, of the intention of both depositors to vest title to such deposit 
and the additions thereto in such survivor.’’ 


The operation of this statute presupposes the making of a 
deposit in the form indicated. Unless the deposit was consciously made 
in that form, the statute should not apply. Whether it was consciously 
made should be a matter of proof. The learned court below, confront- 
ed by the witnesses, has found that the decedent did not knowingly or 
consciously change the account to vest title in the appellant as survivor. 
That should not be passed over lightly. 

It is worthy of note that the answer to the amended petition does not 
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deny paragraph numbered fourth of such amended petition, which re- 
cites: 

“That at no time was any instruction given by the decedent to the 
petitioner or the said Frank F. Yauch to effect a joint account with right 
of survivorship but that your petitioner and Frank F. Yauch in concert 
persuaded the decedent to make appropriate arrangements with the bank 
whereby funds might be withdrawn for her use and demand solely.’’ 

The notice of appeal states the intention of the appellant to review 
the order of March 5, 1945, directing inquiry under Section 205 of the 
Surrogate’s Court Act; also to review the granting of leave to serve the 
amended petition and denying the motion to dismiss the amended com- 
plaint. These rulings would seem to be justified under Sections 205 
and 206 of the Surrogate’s Court Act. 

The judgment should be affirmed. 

Decree of Surrogate’s Court of Albany County affirmed with costs, 
payable out of the estate. 


Bank Account Held Jointly Merely for Convenience of 
Depositor Held Not Gift to “Survivor” 


Juraitis v. Andruielene, Supreme Judicial Court of Massachusetts, 
64 N. E. Rep. (2d) 701 


Where decedent testate, having more money than he could 
deposit in his individual account with defendant savings bank, 
secures permission of defendant to use her name in opening a joint 
account, and opens such an account, defendant never having pos- 
session of book during decedent’s lifetime nor is defendant ever told 
she has any beneficial interest in account, and decedent’s will provides 
that joint account is to go into residue of his estate, it is held that 

- there is no gift in joint account to defendant. 


Proceeding by Pius Juraitis, executor of the estate of John Joseph 
Visbaras, deceased, against Salomia Andruielene and another. From 
an adverse decree, the named defendant appeals. 

Affirmed. 

J. Philip Howard, of Gardner, for petitioner. 

J. G. Bryer, of Boston, for respondent. 

RESCRIPT.—The testator, having more money than he could 
deposit in his individual account with the respondent savings bank, 
after securing permission from the respondent Andriulis to use her 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 432. 
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name in opening a joint account, opened such an account. She never 
signed any deposit card or other instrument. She never had. possession 
of the book during his life time except on the few occasions when he 
gave it to her to make a deposit. He never told her that she had any 
beneficial interest in the account. His will provided that this joint 
account should go into the residue of his estate. He did not intend to 
make her a joint owner of the account, and she did not consider she had 
any interest therein until after his death. The judge rightly found 
there was no gift of the deposit to this respondent. Colby v. Callahan, 
311 Mass. 727, 729, 42 N. E. 2d 801; Thompson v. Thompson, 312 Mass. 
245, 247, 44 N. E. 2d 651; Ball v. Forbes, 314 Mass. 200, 204, 49 
N. E. 2d 898. 
Decree affirmed with costs. 


Bank Accounts Styled as Trust Accounts Not Sufficient 
to Create Valid Trusts 


Passaic National Bank & Trust Co. v. Taub, Court of Errors and Appeals 
of New Jersey, 45 Atl. Rep. (2d) 679 


In a suit wherein receiver of judgment debtor seeks to recover 
assets of the debtor which have gone into a bank account of which 
debtor is a named trustee, the fact that the bank account is styled 
a trust account is not of itself sufficient to support the finding of a 
valid trust. In order to warrant such a finding, there must be 
evidence in addition to the mere style of the account, of words or 
conduct which.show a clear intention on the part of the debtor to 
create such a trust, and there must be evidence showing that the 
debtor trustee has not treated the account in any way incompatible 
with the continued existence of such a trust. 

In the instant case husband and wife were named as trustees of 
two accounts for benefit of two daughters. Evidence showed that 
husband made withdrawals from both accounts for personal use and 
no evidence was shown that either account was used for benefit of 
either daughter. 

It was held that no valid trusts existed in either account, and 
the money in both accounts was held to be the husband’s money 
which could be reached by the receiver of the husband, a judgment 
debtor. 


Interpleader suit by Passaic National Bank & Trust Company to 
determine opposing claims of Benjamin Taub, receiver of the property 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 417. 
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and things in action belonging to or due ‘to or held in trust for Leo 

Nibbling and Victoria Nibbling to bank deposits. From a decree of the 
Court of Chancery, 136 N. J. Eq. 50, 40 A. 2d 198, adjudging that the 
receiver was entitled to the money on deposit, Victoria Nibbling appeals. 

Decree affirmed. 

Aaron Heller, of Passaic, for appellant. 

Brunetto & Walsh, of Montclair (Francis F. Welsh, of Montclair, 
of counsel), for respondent. 


McGEEHAN, J.—Victoria Nibbling, styling herself ‘‘trustee for 
Leona Nibbling and Joan Nibbling,’’ appeals from a final decree of the 
Chancellor ad:judging that Benjamin Taub, receiver of the property and 
things in action belonging to or due to or held in trust for Leo Nibbling, 
is entitled to the sum of $815.27 which is on deposit in two saving 
accounts in the Passaic National Bank and Trust Company. 

Leo Nibbling and Victoria Nibbling are husband and wife, and 
Leona and Joan are their minor daughters. On December 15, 1939, Leo 
opened a savings account in his name as trustee for Joan Nibbling with 
a deposit of $545.14; on the next day the name of Victoria Nibbling was 
added as one of the trustees, and on the reverse side of the signature 
eard appears: ‘‘This account and all moneys credited to it belongs to 
me as joint tenants and will be the absolute property of the survivor 
of us, either and the survivor to draw. Leo Nibbling, Victoria Nibbling, 
Tr. for Joan Nibbling.’’ On February 19, 1940, Leo opened a savings 
account in his name as trustee for Leona Nibbling, the amount of deposit 
not stated; on March 19, 1940, the name of Victoria Nibbling was added 
as one of the trustees and the reverse side of the signature card is the 
same as on the Joan account, except that ‘‘Leona’’ is substituted for 
*¢ Joan.’ 

Leo was involved in an automobile accident on August 27, 1940; 
judgment was rendered against him on February 27, 1941, and 
Benjamin Taub was appointed receiver. On January 18, 1943, the 
receiver made demand on the bank for payment to him of the amounts 
on deposit in these two savings accounts. The bank brought this inter- 
pleader suit. 

As to the source of the original deposit of $545.14 in the Joan 
account, Victoria testified ‘‘we had a lot of fifty-cent pieces saved up and 
I sent my husband down with them.’’ There was no testimony as to 
the source of the original deposit in the Leona account. Except for 
wages references to a $25 deposit on March 19, 1940 (source unknown), 
to a re-deposit of $230 which represented the repayment of a loan to 
Victoria’s sister, and to deposits of $72 and $23 on March 10, 1941, 
which, according to Victoria, might have been a transfer of moneys 
from the school bank accounts of the children, there is nothing in the 
record showing the number of, time of, source of, or the amount of later 
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deposits in either account. Five withdrawals were made from the Joan 
account, all by Leo, as follows: $325 September 24, 1940; $50 January 
16, 1941; $50 November 26, 1941 (%) ; $200 December 23, 1941, and $50 
December 31, 1942. When suit was started, the balance in the Joan 
account was $406.89. ‘Three withdrawals were made from, the Leona 
account, all by Leo, as follows: $50 September 2, 1940; $325 September 
24, 1940, and $50 January 13, 1941. When suit was started the 
balance in the Leona account was $408.38. There is nothing in the 
record to show what Leo did with the withdrawals, except that he 
bought a car with the two $325 withdrawals of September, 1940, and 
the title to this car was later transferred to Victoria. There is no 
evidence that any of the money withdrawn was used for the benefit of 
either child. While Leo testified that after opening each account he 
gave the bank book to Victoria, there is no testimony as to who had 
possession thereafter. Both Leo and Victoria testified that the accounts 
were opened for the benefit of the children. Victoria had no source of 
money except her husband, and he gave her $20 to $22 per week to 
‘run the house.’’ 

Appellant contends that the moneys in these two accounts are trust 
funds belonging to the children. 

In a suit in which the receiver of a debtor seeks to recover assets 
of the debtor which have gone into a bank account of which the debtor 
is a named trustee, the fact that the bank account is styled a trust 
account is not of itself sufficient to support the finding of a valid trust 
as to such a finding, there must be evidence, in addition to the mere 
style of the account, of words or conduct which give manifestation of a 
clear intention on the part of the debtor to create such a trust, and 
there must be evidence showing that the debtor trustee has not treated 
the account in any way incompatible with the continued existence of 
such a trust. Compare Eagley Building & Loan v. Fiducia, 135 N. J. 
Eq. 7, 87 A. 2d 116, affirmed 136 N. J. Eq. 117, 40 A. 2d 627; Wolf v. 
Wolf, 136 N. J. Eq. 403, 42 A. 2d 300; Mucha v. Jackson, 119 N. J. Eq. 
848, 182 A. 827. The learned Vice Chancellor concluded that no valid 
trust exists in either account, that the money in both accounts is the 
money of Leo and that the receiver is entitled to the money in both 
accounts, and we agree with these conclusions. 

Appellant contends further that if no valid trust is found then the 
receiver is entitled to only one-half the amount in each account, because 
Victoria is a joint tenant and as such she is entitled to one-half, and 
cites Steinmetz v. Steinmetz, 130 N. J. Eq. 176, 21 A. 2d 743, Goe v Goce, 
134 N. J. Eq. 61, 33 A. 2d 870, and Dover Trust Co. v. Brooks, 111 
N. J. Eq. 40, 160 A. 890, in support. Until she raised the point in this 
court, Victoria never claimed any interest beyond that of a trustee, and 
there is no evidence that either Leo or she ever intended that she should 
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have any interest beyond that of a trustee. There is no merit in this 
contention and the cases cited have no application to the facts of this 
case, 


Executory Contract for Sale of Land Held Good 
Consideration for Note 


Kohagen-Mendenhall Co. v. Joyce, Supreme Court of Minnesota, 21 
N. W. Rep. (2d) 232 


A promissory note delivered on purchase of real estate is sup- 
ported by a valid consideration where at the time of delivery the 
maker receives from payee a written instrument acknowledging 
receipt thereof in payment for real estate to be conveyed upon its 
payment. An executory contract for the conveyance of land is 
good consideration for a note. 

Defendant executed and delivered to the plaintiff a note for the 
purchase price of certain real estate. At the time of its delivery 
defendant received from plaintiff a receipt acknowledging the receipt 
of the note as the purchase price of the real estate. The receipt also 
contained a description of the lot to be conveyed to the defendant. 
Upon due date of the note demand was made to defendant for pay- 
ment of the same, the plaintiff then being ready to convey the 
property to defendant by warranty deed, but the cotontiont refused 
to pay the note or complete the transaction. 


Plaintiff thereupon brought action on the note. iliiines con- 
tended that at the time the note was delivered he did not receive 
an earnest money contract or other valid instrument covering the 
terms of the agreement and therefore the note was without con- 
sideration. 

It was held that the evidence warranted a finding that good and 
valid consideration supported the note. The executory contract for 
the conveyance of the real estate was good consideration for the 
note. It was further held that the note, plus the receipt delivered 
by the plaintiff, constituted a sufficient memorandum of the trans- 
action to satisfy statutory requirements. 


Action on a promissory note by Kohagen-Mendenhall Company 
against James Joyce. The court made findings and ordered judgment 
for plaintiff, and, from an order denying defendant’s motion for amended 
findings or a new trial, defendant appeals. 

Affirmed. 

Roderick Dunn, of Duluth, for appellant. 

Lanners & Martini, of Duluth, for respondent. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 342. 
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GALLAGHER, J.—Action on a promissory note dated September 29, 
1941, due December 1, 1941, wherein defendant is the maker and plaintiff 
the payee. Defendant admitted execution of the note, but denied that 
it was supported by a valid consideration. The court made findings 
and ordered judgment. for plaintiff, and from an order denying 
defendant’s motion for amended findings or a new trial, this appeal 
is taken. 

The note was executed and delivered by defendant to plaintiff as 
the purchase price of certain real estate in Duluth. At the time of 
its delivery, defendant received from plaintiff a written instrument 
signed by plaintiff acknowledging its receipt as purchase price of the 
real estate described therein. Said instrument recited the lot and 
block number of the property, but did not include the name of the plat 
or addition. The evidence established, however, that at the time of 
the delivery of the note the particular property sold to defendant was 
marked with defendant’s name on a plat of the addition in plaintiff’s 
office, and that shortly thereafter defendant, in connection with ne- 
gotiations for the construction of a house thereon, executed a written 
instrument correctly describing the property by its street address. 

On December 1, 1941, plaintiff had in its possession ready for delivery 
to defendant a Torrens title certificate and warranty deed conveying 
to defendant the property purchased. Prior thereto, relying on the 
sale, plaintiff had paid all taxes due on the property so that the deed 
might be recorded and the terms of the agreement complied with. Shortly 
after the due date of the note plaintiff demanded payment of the note 
from defendant. Defendant said that he would not be able to pay the 
note at that time but would pay it shortly thereafter. 

Subsequently, discovering that building costs exceeded his estimates, 
defendant abondoned the idea of constructing a home on the property 
and thereafter notified plaintiff that he would not pay the note or 
complete the transaction. At no time did he demand or inspect the 
certificate of title or the deed plaintiff had ready for him, although 
plaintiff informed him thereof. At the trial, plaintiff again tendered 
them to him in open court for delivery upon payment of the note. The 
tender was rejected by defendant. Title to the property was not in 
plaintiff, but the deed tendered had been made and executed by the 
registered owner thereof. Plaintiff was acting as agent for the owner, 
but such agency was not disclosed on the receipt. No evidence was 
presented that defendant looked to plaintiff only for the conveyance 
and contracted on the basis of the latter’s responsibility. 

It is defendant’s contention that at the time the note was delivered 
he did not receive an earnest money contract or other valid instrument 
covering the terms of the agreement; hence, that the note was without 
consideration. 
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1. We are of the opinion that the evidence sustains the trial court’s 
finding that a good and valid consideration supported the note. It is 
well settled that an executory contract for the conveyance of land is 
good consideration for a mote. See, Latzke v. Albrecht, 113 Minn. 322, 
129 N. W. 508; Washington L. Ins. Co. v. Marshall, 56 Minn. 250, 57 
N. W. 658. 

2. Here, the note in question, plus the receipt delivered therefor, 
constituted a sufficient memorandum of the transaction to satisfy the 
requirement of the statute of frauds, Minn.§t.1941, § 513.05, Mason 
$t.1927, § 8460, which provides: 

‘‘Every contract for the leasing for a longer period than one 
year or for the sale of any lands, or any interest in lands, shall be 
void unless the contract, or some note or memorandum thereof, ex- 
pressing the consideration, is in*writing; and subscribed by the 
party by whom the lease or sale is to be made, or by his lawful agent 
thereunto authorized in writing; and no such contract, when made 
by an agent, shall be entitled to record unless the authority of 
such agent be also recorded.”’ 


While the description on the receipt was incomplete, it was suf- 
ficiently definite to lead to the identity and location of the property 
and to permit parol evidence to establish the exact description thereof. 
It has been held that such evidence is proper under such circumstances. 


Ham v. Johnson, 51 Minn. 105, 52 N.W. 1080; Tice v. Freeman, 30 
Minn. 389, 15 N.W. 674. The rule is expressed in Swallow v. Strong, 
83 Minn. 87, 93, 85 N. W. 942, 944, as follows: 


‘|. . It is not, however, essential that the land should be described 
with precision, if the writing is on its face an adequate guide to 
find it.’’ 

3. It is true that the owner of the premises did not execute the 
memorandum as vendor. It is also true that plaintiff was serving only 
in the capacity of agent for such owner. However, that fact did not 
appear upon the face of the instrument. Hence, under our previous 
decisions, there was a sufficient compliance with § 513.05 (§8460) to 
establish an enforceable contract. In Davidson v. Hurty, 116 Minn. 
280, 283, 1383 N. W. 862, 864, 39 L.R.A., N.S., 324, we held that, where 
an agent enters into a contract to sell real estate without disclosing 
that he is acting as agent and the purchaser deals with him as principal, 
a valid contract is made. Therein we stated: 


‘‘But it has generally been held that where the agent, acting in 
behalf of his undisclosed principal, has fully performed the contract, 
and performance has been accepted by the other party, although without 
knowledge of the undisclosed principal, the latter may maintain an 
action in his own name to recover the consideration for performance 
[citing Kelly v. Thuey, 143 Mo. 422, 45 S. W. 300].... 

‘*The rule excluding parol evidence to contradict or vary a written 
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contract does not exclude parol evidence to show that a person named 
in a written contract, or signing the same, was the agent of an undis- 
closed ‘principal .. . It is immaterial that the contract is required by the 
statute of frauds to be in writing. , 

‘Tt does not appear that defendant was induced to enter into the 
contract by any representation that Mr. Davidson [agent] was the owner, 
and the record fails to disclose evidence from which it might be inferred 
that defendant would have refused to make the contract of purchase 
direct with Mrs. Davidson [owner].’’ 


This rule was reaffirmed in Unruh v. Roemer, 135 Minn. 127, 128, 
160 N. W. 251, as follows: 


‘*.,. It is settled in this state that an undisclosed principal may, not- 
withstanding this statute [§ 513.05 (§ 8460)] enforce specific per- 
formance of a contract to sell real estate, made in due form by an 
agent in his own name, although the agent was not authorized in writing 
to make the sale, and that parol evidence is admissible to prove the 
relation of principal and agent in such a case. .. . As applied to contracts 
within the statute of frauds, the rule .. . is an anomaly, but it is a well- 
settled rule. The theory of it is that .. . the contract binds those whom 
on its face it purports to bind, but shows that another also may enforce 
it by reason that the act of the agent is the act of the principal, and that 
this in no way alters, varies, or contradicts the contract... ; 

‘‘Nhe principle . . . is limited in its application to cases where the 
personality of the contracting party is not important, and it is not 
applicable to a case where the defendant against whom enforcement 
is asked executed the contract in reliance on the belief or representation 
that the agent was the real party to it and would not have entered into 
such a contract with the principal. No such facts exist here.”’ 


See, also, Huffman v. Long, 40 Minn. 473, 42 N. W. 355. An article 
in 15 Minn. L. Rev. 250 comments on this doctrine as follows: 


‘* . . Contracts for the sale of land, falling within the statute of 
frauds may be divided into two classes: (1) where the instrument dis- 
closes an agency relation, but not the identity of the principal and (2) 
where neither the fact of agency nor the identity of the principal is 
disclosed. [Citing cases.] As to cases coming within the first class, 
it generally is held that a memorandum which reveals the fact of agency 
is insufficient to satisfy the statute of frauds, because there are no 
competent parties appearing on the face of the instrument. Nor can 
parol evidence be introduced to supply the deficiency. [Citing cases.] 
But with regard to cases coming within the second class, it generally 
is held that the memorandum is sufficient to satisfy the statute. The 
names of competent contracting parties appear in the instrument, and 
recourse to parol evidence is then permissible to add to the already 
existing rights and liabilities of the agent the rights and liabilities of 
a principal. [Citing cases.]’’ 


Since plaintiff here did not set forth on the receipt that he was 
acting as agent for an undisclosed principal, the facts may be distin- 
guished from those in Clampet v. Bells, 39 Minn. 272, 39 N. W. 495, 
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wherein signature on memorandum indicated that the seller was acting 
as agent for an undisclosed principal, and the court refused to permit 
parol evidence to establish the name of such principal. 

No evidence was presented here to show that defendant relied or 
insisted upon receiving a deed from plaintiff only. He refused to pay 
the note, not because the deed came from the undisclosed principal 
rather than plaintiff, but simply because he had decided not to go 
through with the deal. Under the foregoing authorities, we hold that 
the note and receipt constituted a sufficient memorandum of the agree- 
ment for the conveyance of the property, under § 513.05 (§ 8460), and 
hence that the note therefor was supported by a valid consideration. 

4. Throughout the trial, reference was made to the fact that no 
tender of the certificate and the deed was made to defendant prior to 
commencement of the action. Under our decisions, this was immaterial. 
Defendant had declared his inability and refusal to pay the note and 
had made no reference to or request for the instrument of conveyance. 
As stated in Johnston v. Johnson, 43 Minn. 5, 6, 44 N. W. 668: 


‘*. . There was no necessity for . . . presenting a clear abstract of 
title or tendering a deed, when, for reasons wholly foreign to the matter 
of the title the vendee had notified them that he could not perform.”’ 


See, also, People’s Co-op Store Co. v. Blegen, 159 Minn. 158, 198 
N. W. 425; Rahm v. Cummings, 131 Minn. 141, 155 N. W. 201. 


Trust Company Not Authorized to Open Additional 
Branch Office 


Manufacturers and Traders Trust Co. v. Bell, Superintendent of Banks, 
Supreme Court, 59 N. Y. Supp. (2d) 615 


Plaintiff trust company held not authorized under New York 
Banking Law to open an additional branch office in the city of 
Niagara Falls, New York and defendant, superintendent of banks 
held not authorized to approve application for such branch office. 


Action by the Manufacturers & Traders Trust Company against 
Elliott V. Bell, as State Superintendent of Banks, for a declaratory 
judgment. From a judgment dismissing the complaint and an order 
granting defendant’s motion for judgment on the pleadings and dis- 
missing plaintiff’s amended complaint,—Mise.—, 57 N. Y. 8: 2d 374, 
plaintiff appeals. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 215. 
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Reversed on the law, and entry of declaratory judgment directed. 

Babcock, Newbury & Russ, of Buffalo (George A. Newbury, of 
Buffalo, of counsel), for appellant. 

Nathaniel L. Goldstein, Atty. Gen. (Wortley B. Paul, of Buffalo, 
of counsel), for respondent. 


PER CURIAM.—Judgment and order reversed on the law without 
eosts of this appeal to either party and a declaratory judgment is 
directed to be entered, without costs, in accordance with the following 
memorandum: In our opinion the Special Term correctly held that the 
plaintiff is not authorized under the Banking Law to open an additional 
branch office in the City of Niagara Falls; New York, and that the 
defendant, as Superintendent of Banks of the State of New York, is 
not authorized to approve the application to open such additional 
branch office. Where, however, it is found that the complaint states 
a good cause of action for a declaratory judgment and the facts are not 
in dispute, a declaratory judgment should be pronounced upon the 
disputed question of law, even though such declaration is not in accord 
with the declaration asked for by the plaintiff. Rockland Power & 
Light Co. v. City of New York, 289 N. Y. 45, 50, 51, 438 N. E. 2d 803, 
806, 807; Strobe v. Netherland Co., Inc., 245 App. Div. 573, 576, 283 
N. Y. S. 246, 250. 


Secret Oral Contract Concerning Status of Loan 
Unenforceable Against FDIC 


Federal Deposit Ins. Corporation v. Alker, U. S. Circuit Court of 
Appeals, Third Circuit, 151 Fed. Rep. (2d) 907 


A secret oral agreement between maker of a note and a bank, 
payee of demand note executed by maker and holder of certain 
shares of stock pledged as collateral security for loan, whereby the 
bank agreed that if maker put up additional collateral security 
and continued his interest payments and assigned certain insurance 
policies and certain fees due him it would not disturb the loan or 
the collateral until security values had risen to such a point that 
maker could recover his equity, is held unenforceable as against 
the FDIC, who has legally taken over the bank, pursuant to pro- 
visions of 12 U. 8. C. A. § 264(s). 


Action by the Federal Deposit Insurance Corporation against Harry 
J. Alker, Jr., Mamie DuBan, individually and as executrix of the estate 
of Alfred A. DuBan, deceased, and another to recover a deficiency 
judgment against first-named defendant for a balance due from him 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § § 536-538. 
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on a demand note, and for an adjudication that neither of the named 
defendants nor the estate of Alfred A. DuBan, deceased, had any in- 
terest in certain shares of stock of the defendant National Dairy Prod- 
ucts Corporation pledged by the first named defendant with a trust 
company as a collateral for a loan. From a judgment for plaintiff, 
the first-named defendants appeal. 

Stanley Folz, of Philadelphia, Pa. (A. B. Geary, of Chester, Pa., 
Maxwell Strawbridge, of Norristown, Pa., and Harry J. Alker, Jr., 
and David Bortin, both of Philadelphia, Pa., on the brief), for appel- 
lants. 

Allen §. Olmsted, 2d, of Philadelphia, Pa. (Francis C. Brown and 
Irving H. Jurow, both of Washington, D. C., on the brief), for appellee. 


BIGGS, C. J.—The suit at bar was brought by Federal Deposit 
Insurance Corporation against the defendants pursuant to the pro- 
visions of § 12B(j) of the Act of June 16, 1933, 48 Stat. 168, 12 U. S. 
C. A. §264(j). The plaintiff seeks to recover a deficiency judgment 
against the defendant, Alker for a balance due from him on a demand 
note, an adjudication that neither the defendant Mamie DuBan, execu- 
trix of the estate of Alfred A. DuBan, nor the estate has any interest 
in 4,400 shares of the common stock of National Dairy Products Cor- 
poration pledged by Alker with Integrity Trust Company as collateral 
for the loan represented by Alker’s note or the dividends thereon de- 
clared since November 20, 1942, and a decree requiring National Dairy 
to transfer the stock upon its books to FDIC and to pay FDIC all divi- 
‘dends accrued since a specified date. The defendants filed answers. 
The case was tried to the court and judgment was given for the plain- 
tiff.* The defendants, with the exception of National Dairy, have ap- 
pealed. 

Briefly, stated, the pertinent facts are as follows: In October, 1929, 
Alker had a large broker’s loan secured by marketable collateral. The 
Integrity Trust Company took the loan over from the broker. Two 
demand notes totalling $592,150 were given by Alker to the Trust 
Company. Prior to September, 1931, the collateral held by the Trust 
Company as security for the loan included 3,400 shares of common 
stock of National Dairy owned by Alfred A. DuBan who had loaned 
them to Alker so that he might employ them as security. By Septem- 
ber, 1931, the collateral had become worth less than the loan and the 
Trust Company desired additional collateral. Alker and Fischer, a 
director of the Trust Company, called at the Trust Company and con- 
ferred with certain of its officers. 

The evidence of what took place at this conference is conflicting. 
We will assume that the officers of the Trust Company agreed that if 


* No opinion for publication. 
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DuBan would put up 1,000 more shares of National Dairy Stock as 
additional security for the loan and Alker continued to pay the interest 
thereon, assigned certain insurance policies to the Trust Company and 
certain fees due him from the Commonwealth of Pennsylvania, the 
Trust Company would not disturb the loan or the collateral until 
security values had risen to such a point that Alker could recover his 
“‘equity.’? We will assume further that there was a valid oral contract 
to this effect and that Alker and DuBan did everything required of 
them by this contract. But no record of a ‘‘side’’ contract or agree- 
ment relating to Alker’s notes appears on the books of the Trust Com- 
pany. There was no mention of such an agreement in letters passing 
between the Trust Company and Alker and DuBan though at least 
two letters refer to the assignment of fees by Alker. Nothing relating 
to any contract was endorsed on the notes. The minutes of the meetings 
of the executive committee and of the board of directors of the Trust 
Company are silent as to the contract which we have assumed was 
made. The bank examiners who examined the books of the Trust Com- 
pany over a period of years found no notation of it. No officer of the 
Trust Company made any statement to any examiner that there was 
an agreement in respect to the Alker loan. Moreover, when the addi- 
tional 1,000 shares of National Dairy stock were put-up as collateral 
DuBan gave to the Trust Company a power in the usual form authoriz- 
ing it to treat the shares as if it was the absolute owner of them. The 
power contained no reference to the oral contract which we have assumed 
existed. 

In December, 1936, the notes were consolidated into one demand 
note given by Alker in the sum of $564,367.51 and the collateral was 
transferred to it. On November 12, 1938, DuBan died and letters 
testamentary were granted to the defendant Mamie DuBan as executrix. 
On January 13, 1940, the Trust Company pledged the note and the 
collateral with all its other banking assets, with certain immaterial 
exceptions, as security for a loan of about $20,000,000 made to it by 
FDIC. The Alker note was endorsed and delivered to FDIC in the 
usual way. The Trust Company thereupon ceased to do business as a 
banking institution and the Secretary of Banking of Pennsylvania be- 
came its receiver in accordance with the law of Pennsylania. Insofar 
as FDIC and the Trust Company were concerned, the arrangement 
was the usual one made by FDIC with banks which it had insured. 
Authority for this course is found in the applicable federal statute. 
See 12 U.S. C. A. § 264(n) (4). The arrangement in all respects was 
identical with that which was before this court in Lamberton v. Federal 
Deposit Ins. Corp., 141 F. 2d 95, and need not be discussed in this 
opinion. 

On February 22, 1940, the Chief Supervisor of the FDIC wrote 
to Alker requesting a conference, stating that he understood that 
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there was an oral agreement concerning the loan. The conference 
was held and we will accept Alker’s testimony to the effect that he 
stated to the supervisor the terms of the oral contract as he understood 
them. Following this conference Alker continued to pay interest and 
FDIC did not call the loan. Thereafter, the Local Liquidator also 
had a conference with Alker, respecting Alker’s loan, Fischer being 
present. We will assume that the Liquidator was fully informed of 
every circumstance surroundingg the loan. 

In 1942 FDIC endeavored to have the shares of National Dairy 
stock transferred to it. Alker and Mrs. DuBan, as executrix, protested. 
Alker advised National Dairy that the proposed transfer was a breach 
of the oral contract and National Dairy at first refused to transfer the 
stock. Later the shares were registered in the name of FDIC as pledges. 
Thereafter FDIC demanded payment of the loan. On January 20, 1943, 
payment not having been made FDIC sold the collateral including the 
National Dairy stock at private sale to itself for the sum of $358,336.50. 

It will be apparent immediately on an examination of the opinion 
of the Supreme Court in D’Oench, Duhme & Co. v. Federal Deposit 
Ins. Corp., 315 U: S. 447, 62 S. Ct. 676, 86 L. Ed. 956, how closely the 
facts of that case resemble those at bar. The differences which exist 
are immaterial. The contract which we have assumed existed in the 
precise terms contended for by the individual defendants is a ‘‘secret’’ 
agreement within the ruling of the Supreme Court in the D’Oench, 
Duhme ease. See the provisions of 12 U. 8. C. A. § 264(s). As such 
it is not enforceable against FDIC. 

Taking this view, the issue upon which the case turns is one of law 
and for this reason it is not necessary to remand the case for necessary 
and proper findings by the court below. 

The judgment is affirmed. 


Usury Not Defense to Note of Larger Sum Than That 
Received by Borrower 


Maule v. Eckis, Supreme Court of Florida, 24 So. Rep. (2d) 576 


‘Where evidence shows that lender executed a note and mortgage 
for $68,500 and the borrower receives only $65,000 and the lender 
retains the balance of $3,500, and it is also shown that lender in- 
structed her attorney and borrower that she wanted only 10 per cent 
on her money and, in effect, told them that tap way they fixed it up 
co that she would get 10 per cent would be satisfactory to her, it is 
held that the defense of usury cannot be interposed to foreclosure 


‘NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1570. 
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proceedings. The facts show a total lack of evidence that the lender 
either intentionaly or wilfully violated usury statutes. 

Usury is a matter largely of intent. It is not fully determined 
by the fact of whether the lender actually gets more than the law 
permits, but whether there was a purpose in her mind to get more 

- than legal interest for the use of her money. 


Suit by Kathryn C. Maule, trading and doing business as Maule 
Industries, against Don D. Eckis and others, to foreclose a mortgage. 
From an adverse decree, plaintiff appeals. 

Reversed with directions. 

Blackwell, Walker & Gray, of Miami, for appellant. 

Bouvier, Goldberg & Hiaskins, of Miami, for appellees. 


BUFORD, J.—The appeal in this case brings for review final decree 
in a suit to foreclose a mortgage. In the court below the defendants 
interposed the defense that the transaction was infected with usury and 
showed that the note and mortgage was for $68,500, whereas the amount 
of money received by the defendants was only $65,000, and that the 
lender had retained a bonus of $3,500. 

- The note and mortgage provided: 


‘Mortgage Note. 

“*$68,500.00 
‘‘Miami, Florida 
‘‘December 16, 1942. 

‘*Om or before eighteen (18) months from date, I promise to pay to 
the order of Kathryn C. Maule trading and doing business as Maule 
Industries, at the office of said Maule Industries in Miami, Florida, the 
sum of Sixty-eight Thousand Five Hundred and No/100 ($68,500.00) 
Dollars, together with interest as hereinafter stated, in the following 
manner : $1,000.00 on the 16th day of January, 1943 and a like sum on 
the 16th day of each and every month thereafter to and including the 
16th day of May, 1944. The entire remaining balance shall be due and 
payable on the 16th day of Jume, 1944. Interest shall be computed on 
the unpaid balances at the rate of six per cent (6%) per annum and 
shall be payable on the above dates in addition to the aforesaid principal 
payments. 

‘‘This note shall be considered in default when any payment required 
to be made hereunder shall not be made within ten (10) days of its due 
date and shall remain in default until said payment shall have been 
made. While in default this note shall bear interest at the rate of Nine 
per cent (9%) per annum. 

‘*All persons now or hereafter becoming parties hereto severally 
waive demand, notice of non-payment and protest, and jointly and 
severally agree that in the event of default in the payment of any 
installment due hereunder for a period of ten (10) days, the whole of 
said indebtedness shall thereupon, at the option of the holder, become 
immediately due and payable, and if this note becomes in default and 
is placed in the hands of an attorney for collection, to pay reasonable 
attorney’s fees for the collection thereof.’’ 
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The record shows that there were fifteen $1,000 payments and one 
payment of $2,000 on the principal of the obligation; and that there was 
$5,147 paid in interest. 

The defense of usury is interposed on the theory that the interest 
$5,147, plus the sum retained $3,500, making a total of $8,647 exceeded 
what the plaintiff would have been entitled to had the interest been 
figured at 10 per cent of $65,000 and that therefore tthe transaction comes 
within the purview of the statute prohibiting usury. See Sec. 687.03 
and Sec. 687.04, Fla. Stats. 1941, same F. S. A. 

It is, therefore, shown that the interest exacted and paid by bonus 
and otherwise exceeded the amount to which the plaintiff would have 
been entitled by $172. There is evidence in the record tending to show 
that $5,400 was paid as interest, which taken together with the $3,500 
bonus would make $8,900, which would exceed the lawful interest by 
$425. 

‘We are loathe to reverse the Chancellor, but the record shows that 
the Master reported his findings to the effect that there was no intentional 
exaction of usurious interest and the Chancellor first entered a decree 
confirming the report of the Master and finding in favor of the plaintiff. 
But, on motion to set aside that decree and reconsider the matter, he 
set aside the decree and deducted the interest paid together with a like 
amount and entered a decree for balance due on principal of $34,205. 

We find that the record shows that the lender, Mrs. Maule, advised 
her attorney and the defendants when the negotiations were in progress 
that she wanted only 10 per cent on her money and, in effect, told them 
that any way they fixed it up so that she would get 10 per cent would 
be satisfactory 'to her. She turned the matter over to her attorney and 
the deal was closed between the attorneys for the respective parties. 
‘We think there is a total lack of evidence in the record to show that the 
lender either intentionally or wilfully violated the provision of Section 
687.03, supra. This Court is committed to the rule that usury is a matter 
largely of intent. It is not fully determined by the fact of whether the 
lender actually gets more than the law permits, but whether there was a 
purpose in his mind to get more than legal interest for the use of his 
money. See Chandler v. Kendrick, 108 Fla. 450, 146 So. 551; Jones v. 
Hammock, 131 Fla. 321, 179 So. 674, and cases there cited. 

There are a number of other questions presented in this appeal, but 
since we have reached ‘the conclusion that the decree must be reversed, 
for the reasons stated, it is unnecessary for us to discuss, or pass upon, 
the other questions. 

On authority of the opinions and judgments in these cases, supra, 
the decree appealed from is reversed with directions that a decree be 
entered not inconsistent with the views herein expressed. 
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Non-Delivery of Note to Payee Precludes Recovery 
on Note 


Bjelde v. Dolan, Supreme Court of Wisconsin, 21 N. W. Rep. (2d) 258 


Where evidence showed that note was executed and given to 
payee’s sister for delivery to payee, but payee died after execution 
of note and the note was found in the posessson of payee’s sister 
at time of payee’s death, it was held that administratrix of payee’s 
estate failed to prove that the payee was the holder of the note at 
the time of his death. Non-suit was properly granted. 


Action commenced March 17, 1948, by Cleo Bjelde, as administra- 
trix of the estate of Norvold Bjelde, deceased, plaintiff, against Charles 
L. Dolan, Stanley Bakalo, G. M. Stauffacher, Lyman Osterhout, and 
Louis Thiet, defendants, to recover on a promissory note. February 
15, 1944, an order was entered setting asside a stipulation of settlement 
entered into between the parties on the 13th day of December, 1943, 
and restraining the county court of Dane county from proceeding with 
the settlement of estate of Norvold Bjelde, deceased. At the close 
of plaintiff’s case defendants moved for nonsuit, which motion was 
granted and judgment entered on July 21, 1945, dismissing plaintiff’s 
complaint. Plaintiff appeals from the order setting aside the stipula- 
tion of settlement and restraining the county court from proceeding 
with the settlement of the estate of Norvold Bjelde, and from the 
judgment dismissing the complaint. Material facts will be stated 
in the opinion. 

J. J. McManamy, of Madison (F. V. McManamy, of Eau Claire, of 
counsel), for appellant. 

Field & Rikkers, of Madison, for respondents. 


BARLOW, J.—The motion for nonsuit was granted because the 
plaintiff failed to show that the note was held by her husband at the 
time of his death. The evidence shows that Norvold Bjelde, during 
his lifetime, purchased a bank money order in the sum of $500 pay- 
able to his sister, Mrs. Charles Dolan, and mailed the same to her at 
Kenosha. She cashed the money order and gave the money to her 
husband, Charles L. Dolan, who voluntarily prepared a promissory 
note which was signed by the five defendants, whereby they promised 
to pay Norvold Bjelde $500 six months after date for value received, 
with interest at 5% per annum until paid. This note was given to 
Mrs. Charles Dolan to be forwarded to her sister at Madison, Wisconsin. 


Hi? (ij 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 383. 
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Norvold Bjelde died two months after the note was executed by the 
defendants, and the note was in the possession of Mrs. Charles Dolan 
at the time of his death. Cleo Bjelde was duly appointed administra- 
trix of the estate of Norvold Bjelde and a citation was issued out of 
the county court of Dane county directing Mrs. Charles Dolan to ap- 
pear in said court to testify with reference to the personal estate of the 
deceased Norvold Bijelde. At such examination she produced the note 
in question, which was attached to the deposition and became part of 
the record in the estate of the deceased. The administratrix com- 
menced this action to recover on the note. Afiter making proof of the 
above facts the note was introduced in evidence, and the plaintiff rested. 
The court granted non-suit. 

The first question raised by appellant is the sufficiency of the denial 
in respondents’ answer of the material allegations in plaintiff’s complaint 
so as to create an issue and place plaintiff on her proof. It is contended 
that the answer of defendants is a negative pregnant and does not 
place in issue any of the allegations of plaintiff’s complaint. The answer 
was not attacked before the trial court. If it had been attacked and 
the court had found the position of appellant to be correct it would 
have been within its province to have permitted an amendment of de- 
fendants’ answer so as properly to raise the issues between the parties. 
It was apparently asstimed by appellant at the time, that the answer 
was a denial of all material allegations of the complaint, and proof was 
offered accordingly. Appellant relies on Grimm v. Town of Wash- 
burn, 1898, 100 Wis. 229, 75 N.W. 984, where the court said that a 
pleading which is a negative pregnant is a form of pleading which 
has uniformly been condemned by the courts. However, in that case 
the question of the sufficiency of the denial was raised at the trial 
and defendant was given an opportunity to amend, but declined. The 
court there said that a ruling by the trial court that the pleading was 
bad was unquestionably correct. 

The second paragraph of defendants’ answer was in the following 
language : 

‘‘Denies (using the exact language of the second paragraph of 
plaintiff’s complaint) that on the 15th day of December, 1941, the 
defendants, for value received, made, executed, and delivered to 
Norvold Bjelde, the deceased, their promissory note in writing wherein 
and whereby the said defendants promised to pay to the said Norvold 
Bjelde, the sum of $500 on June 15, 1942, with interest thereon at 
the rate of 5% per annum until paid, .. .”’ 

While this form of pleading is not approved, it is defective as to 
form only and may be cured by verdict or judgment after trial. In 
41 Am. Jur. p. 573, sec. 404, the general rule is stated in the following 
language : 
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‘‘. .. that where the parties have attempted to join an issue to be 
tried, and it has been tried, however defective in form the pleadings may 
be a verdict for the one or the other will be held to cure such defective 
pleadings, that is, will cure them as to their form, and supply all omitted 
necessary averments concerning essential facts relied on, provided the 
proof or admission of such facts was necessarily considered before the 
verdict was rendered, for the verdict must be assumed upon proof of 
facts which justified it... .’’ 


The same rule applies to judgments. It is considered that appellant 
cannot attack the sufficiency of defendants’ answer at this time. 

Appellant next contends that the execution of the note, and the 
delivery thereof to Mrs. Charles Dolan constituted a delivery to the 
payee, and the fact that the note was not among his papers at the time 
of his death but was subsequently found in the possession of Mrs, Charles 
Dolan without the endorsement of the payee could not constitute Mrs. 
Dolan as a holder. In order for appellant to recover, it was necessary 
for her to prove that her husband was the holder of the note at the time 
of his death. Under sec. 116.01, Stats., ‘‘holder’’ means ‘‘The payee or 
endorsee of a bill or note, who is in possession of it, or the bearer 
thereof.’’ The evidence clearly establishes that the payee was not in 
possession of the note at the time of his death. There is no evidence 
that he was ever in possession of the note. It is argued that the note 
being payable to the order of payee it could be negotiated only by 
endorsement. It does not follow that a payee may not transfer a nego- 
tiable instrument for value payable to his order without endorsement 
and vest title in the transferee subject to defenses available against him. 
It was held in Dryzewiecki v. Stempowski, 1939, 232 Wis. 447 287 N. W. 
747, 748: 


‘<The transfer for value of the instrument payable to order without 
endorsement vests in the transferee such title as the transferrer had 
therein, subject to defenses available against the transferrer. Although 
the transferee may require an endorsement, he does not become a holder 
in due course until the time of the actual making of the endorsement. 
See 8 Am. Jur., p. 100, sec. 362, and cases cited... .’’ 


It is considered that the appellant failed to prove that the payee 
was the holder of said note at the time of his death, and therefore the 
trial court properly granted a nonsuit. 

Appellant, as administratrix of the estate of Norvold Bjelde, 
deceased, petitioned for the allowance and settlement of her final 
account, which was set for hearing in the county court of Dane county 
on January 11, 1944. January 10, 1944, the judge of the circuit court 
for Dane county issued an order to show cause why this appellant should 
not be restrained from closing the estate until this action is disposed of, 
and temporarily restraining her from proceeding with the closing of said 
estate until the order to show cause could be heard. Final restraining 
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order was issued February 15, 1944, after due hearing. Appellant 
contends that there was no reasonable ground for the circuit court 
issuing the restraining order. 

It appears that on November 20, 1943, a pre-trial conference was held 
before Judge Reis, before whom the case was to be tried, in an effort 
to clarify the issues and possibly settle and dispose of the action. 
Settlement appeared to be impossible and the case was set for trial on 
January 4, 1944. In determining a date for trial, counsel for defendants 
stated he expected to leave for New York City on December 1, 1943, 
and return about December 15. December 2, 1943, counsel for plaintiff 
issued a notice of adverse examination of Charles L. Dolan, returnable 
at Kenosha on December 13, 1943. The notice was served on the 
defendant Dolan personally and on a member of the firm of attorneys 
representing Mr. Dolan on December 6, 1943. The attorney handling 
the case was in New York at the time of the service of this notice and 
did not return until the day set for the examination or the day after. 
Dolan appeared before the magistrate without an attorney, and was 
examined adversely. After the examination there was a conversation 
between plaintiff’s attorney and Dolan as to a settlement of the action. 
Dolan testified that plaintiff’s attorney informed him there was no 
question in his mind that on January 4, the date of trial, judgment 
would be pronounced against him and that additional costs would be 
taxed, amounting to over $100, including interest which would accrue 
and that there would also be the costs of the trial on January 4. Plain- 
tiff’s attorney offered to settle with Dolan for the face of the note plus 
costs of $19.80 which had been incurred in the adverse examination. 
Dolan testified that by reason of these statements he felt he was forced 
to settle and that he had no chance of getting out of this matter without 
tremendous loss to himself and the other defendants. Appellant con- 
tends that when defendants’ counsel failed to appear .at the adverse 
examination he defaulted and abandoned the defendants, and that when 
the defendant Dolan talked to him about settling, he was justified in 
discussing it with him and making a settlement. 

It is undisputed this action had been set for trial on a day certain a 
few days before the notice of adverse examination of the defendant Dolan 
was prepared, and the purpose of this examination on the part of the 
plaintiff was to prepare for trial. Parties to an action, when they retain 
counsel, are entitled to the benefit of such counsel, and the better practice 
in discussing settlement is to do so through the attorneys of the respec- 
tive parties. The court may well carefully scrutinize a settlement made 
direct with the party to an action who is at the time represented by 
counsel, and it is considered there is ample evidence to sustain the trial 
court in setting aside the settlement and restraining the plaintiff from 
proceeding to close the estate of Norvold Bjelde, deceased. 

Order and judgment affirmed. 
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Ownership of Negotiable Notes Transferable by 
Methods Other Than Indorsement Under N. I. L. 


Spears v. Bankers Mortgage Company, Court of Civil Appeals of Texas, 
191 S. W. Rep. (2d) 807 


The ownership of notes as well as other choses in action may be 
transferred by one party to another by assignment or conveyance and 
negotiation by indorsement is not the only method by which one 
party may transfer the ownership of a note to another. 

In action by plaintiff to assert title subsequent to foreclosure of 
vendor’s lien defendant contended title was defective because it 
appeared that the ownership of the notes was not transferred from 
one holder to another by indorsement in accordance with the pro- 
visions of the Negotiable Instruments Act. 

It was held that compliance with method prescribed by Negotia- 
ble Instruments Act was immaterial and not necessary to assertion 
of plaintiff’s title; the notes could be transferred. by assignment or 
conveyance and not necessarily by indorsement. 


Suit by Bankers Mortgage Company against Emma Spears and others 
involving title and possession of two tracts of land. From a judgment 
for plaintiff, the defendants appeal. 

Affirmed. 


NORVELL, J.—This is an appeal from a judgment awarding to 
plaintiff below, Bankers Mortgage Company, the title and possession of 
two tracts of land containing 83.33 acres and 76.67 acres, respectively, 
both tracts being out of the Welhausen and Driscoll Sixth Subdivision of 
the Taft Ranch, San Patricio County, Texas. 

Emma Spears and others, defendants below, bring the case here. 

The trial court submitted one issue to the jury based upon the ten 
year statute of limitations, Article 5510, Vernon’s Ann. Civ. Stats., 
which was answered unfavorably to appellants. 

By their first and second points, appellants contend that the trial 
court erred in holding, as a matter of law, that appellee had shown a 
superior title to the tracts of land involved from a common source. 

In view of this contention it is necessary to notice the various written 
instruments relied upon as establishing appellee’s title and set out 
certain matters relating to the history of this litigation. 

On October 1, 1926, J. H. Harvey and W. B. Ray conveyed to Philip 
Welhausen and M. C. Driscoll certain tracts of land aggregating a total 
of 14,680 acres, more or less. 

Also, on October 1, 1926, Welhausen and Driscoll conveyed a tract 
in excess of 3,000 acres of the land conveyed to them by Harvey and 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 674. 
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Ray to C. S. White and L. A. Fry. In this conveyance a vendor’s lien 
was retained to secure an unpaid balance of the purchase price due to 
Welhausen and Driscoll amounting to the sum of $55,760. 

On November 1, 1926, Welhausen and Driscoll (out of the land 
they had received from Harvey and Ray but had not conveyed to White 
and Fry) conveyed to Ed Spears and wife, Emma Spears, the 83.33 acre 
tract involved in this suit. The consideration for this conveyance was a 
series of eleven vendor’s lien notes, the first being for the principal sum 
of $1,333, and the remaining ten being for the sum of $700 each, 
aggregating a total of $8,333. One of these notes became due and payable 
annually, the first on July 1, 1927, and the last on July 1, 1937. This 
deed contained the usual provision that: ‘‘It is distinctly understood 
that the vendor’s lien is hereby retained against said lands and premises 
until all of said notes and all interest thereon due be fully paid accord- 
ing to their terms, tenor, effect and reading, when this deed shall become 
absolute. ”’ 

Also, on November 1, 1926, C. S. White and L. A. Fry (out of the 
land conveyed to them by Welhausen and Driscoll) conveyed to Ed 
Spears and wife, Emma Spears, the 76.67 acre tract here involved. The 
consideration was $7,677, also represented by eleven vendor’s lien notes 
payable to White and Fry. These notes also matured annually on July 
1st of the years 1927 to 1937, inclusive. The deed likewise contained the 
same clause retaining a vendor’s lien, as did the deed from Welhausen 
and Driscoll to Spears and wife. 

Although these two deeds to Ed Spears and Emma Spears were 
dated November 1, 1926, they were not filed for record until October 22, 
1929. 

On March 5, 1928, White and Fry reconveyed to Welhausen and 
Driscoll the tract of land theretofore conveyed to them by the deed of 
October 1, 1926. The description of the property contained in this 
re-conveyance included the 76.67 acre tract theretofore conveyed by 
White and Fry to Ed and Emma Spears, and was in the form of a 
‘warranty deed, reciting as a part of the consideration the cancellation 
of the notes executed by White and Fry on October 1, 1926. 

On April 6, 1928, Welhausen and Driscoll executed a deed conveying 
the property they had acquired from Harvey and Ray (with the 
exception of a certain tract which is not material here) to Rincon Invest- 
ment Company, for a consideration of $100,000. This conveyance by 
its terms included both the 83.33 acre tract and the 76.67 acre tract 
involved in this litigation. 

Also, on April 6, 1928, Rineon Investment Company entered into an 
agreement with Welhausen with reference to the deal or transaction 
whereby Rincon Investment Company acquired title to the lands 
described in the deed of conveyance executed by Welhausen and Driscoll 
on said date. This agreement contained the following provision : 











THE BANKING LAW JOURNAL 433 

‘It is understood and agreed that the said conveyance to Rincon 

Investment Company was made subject not only to certain liens and 
incumbrances mentioned in such conveyances but also to the rights of 

‘various third persons with whom prior to such conveyance the said 
Welhausen and Driscoll had contracted and agreed to sell to such third 
persons various portions of the land conveyed by the deed to Rincon 
Investment Company, it being further agreed and understood in this 
connection that all of the consideration paid or to be paid by such third 
persons purchasing or contracting to purchase any such land shall 
inure to and become the property of Rincon Investment Company, and 
that all notes executed or to be executed by such purchasers shall either 
be made payable to Rincon Investment Company or shall be immediately 
endorsed and delivered and the liens and reserved title transferred and 
assigned to Rincon Investment Company.”’ 


The transaction whereby Rincon Investment Company acquired these 
properties from Welhausen and Driscoll and White and Fry became the 
subject matter of litigation in which this court rendered two opinions. 
See Rincon Investment Co. v. White, Tex. Civ. App., 54 S. W. 2d 1052; 
Id., Tex. Civ. App., 99 S. W. 2d 390. The effect of this Court’s holding 
in the latter case was that Rincon Investment Company had acquired 
all right, title and interest in and to the property formerly held by 
Welhausen and Driscoll and by White and Fry. . 

On August 30, 1937, Rincon Investment Company filed two suits 
against Emma Spears and the heirs at law of Ed Spears, who had died 
intestate prior to the time of institution of these suits. One suit referred 
to the 83.33 acre tract and the other to the 76.67 acre tract. Each of 
the petitions contained two counts; one seeking a recovery in trespass 
to try title upon the superior title which the Rincon Investment Company 
claimed to hold, and the other, or alternative count, seeking a judgment 
upon the notes executed by Ed and Emma Spears and foreclosure of the 
vendor’s liens. 

On December 30, 1940, Rincon Investment Company executed a 
conveyance and assignment to Mortgage Land and Investment Company, 
which contained the following provision: 


‘‘And for the same consideration grantor has transferred, conveyed, 
and assigned, and does hereby transfer, convey, and assign unto Mort- 
gage Land & Investment Company all notes, accounts, claims, choses in 
action (including claims and causes now being sued upon) and personal 
property, of whatsoever description and wheresoever situated, owned by 
grantor or to which grantor may be or become legally or equitably 
entitled to, together with all liens, rights, titles, and equities in respect 
of all and/or personal property (wheresoever situated) existing to secure 
or assure payment of such notes, accounts, claims, and choses in action 
(including claims and causes now being sued upon).”’ 


Thereafter, on September 15, 1941, Mortgage Land & Investment 
Company was substituted as plaintiff for Rincon Investment Company 
by the filing of amended petitions. The petitions, however, did not 
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contain counts in trespass to try title, but sought judgments upon the 
Spears notes and foreclosure of vendor’s liens. 

On December 26, 1942, Mortgage Land & Investment Company 
executed two separate assignments or conveyances to Bankers Mort- 
gage Company—one specifically describing the eleven notes executed 
by Ed and Emma Spears, payable to the order of Welhausen and 
Driscoll, while the other assignment described the eleven notes exe- 
euted by Spears and wife, which were payable to the order of White 
and Fry. 

Both instruments expressly conveyed. 


‘*(2) The express vendor’s lien and all other liens on or in respect 
of said land reserved in said deed or otherwise existing to secure 
payment of the above described notes and the indebtedness evidenced 


by said notes and all other rights, title, and interest of grantor in said 
land; and 


**(3) Grantor’s every right, claim and cause of action in respect 
of the above described notes, indebtedness and liens, and in respect 
of the aforesaid 83.33 (76.67) acres of land asserted by grantor as 
plaintiff in that certain suit now pending in the District Court of San 
Patricio County, Texas, styled Mortgage Land & Investment Com- 
pany vs. Mrs, Emma Spears et al., and being No. — on the docket of said 
court, wherein grantor is plaintiff and Mrs. Emma Spears and others 
who claim as heirs of Ed Spears are defendants.’’ 

The two cases were consolidated and on March 26, 1945, another 
amended petition was filed bringing Bankers Mortgage Company 
into the case as a party plaintiff. This petition, upon which the case 
was tried, contained a count in trespass to try title, as well as counts 
seeking foreclosures of the vendor’s liens given to secure the notes exe- 
cuted by Ed and Emma Spears. 

The evidence showed that none of these notes has been paid, and 
that the defendant below, Sidney P. Chandler, was a purchaser pen- 
dente lite from Emma Spears and the heirs at law of Ed Spears. 

The notes executed by Ed and Emma Spears, and payable to Wel- 
hausen and Driscoll were introduced in evidence. These notes bore 
no endorsements. As to the notes originally payable to White and 
Fry, evidence was introduced showing that said notes had been 
lost or misplaced and had not been found despite diligent search there- 
for. 

In our opinion the various instruments above referred to are suffi- 
cient as a matter of law to vest in Bankers Mortgage Company the 
superior legal title to the lands here involved, which was originally 
retained by the grantors in the two conveyances to Ed and Emma 
Spears. Abernethy v. Bass, 9 Tex. Civ. App. 239, 29 S. W. 398; 
Davis v. Hertman, 19 Tex. Civ. App. 442, 48 S. W. 50. Appellants 
seemingly contend that appellee’s title is in some way defective be- 
cause it appears that the ownership of the notes here involved was 
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not transferred from one holder to another by endorsement in ac- 
cordance with the provisions of the Negotiable Instruments Act. 
Articles 5932-5948, Vernon’s Ann. Civ. Stats. This is a wholly im- 
material matter. The ownership of notes as well as other choses in 
action may be transferred by one party to another by assignment or 
conveyance, 5 Tex. Jur. 7, § 6, and negotiation by endorsement is not 
the only method by which one party may transfer the ownership of 
a note to another. We overrule appellant’s first and second points. 43 
Tex. Jur. 276, §§ 165, 166. 

Appellant’s third, fourth and fifth points assert that the trial 
court erred in not instructing a verdict for appellants on the basis 
of the four and ten year statutes of limitation, Articles 5520 and 5510, 
respectively. 

It may add to the clarity of the statement of our understanding of 
appellant’s contentions to here point out that the trial court in submit- 
ting the issue based upon the ten-year statute restricted appellants to 
‘any period of ten consecutive years prior to the filing of this suit 
on April 30, 1937.’’ Appellants requested that the issue relate to 
any ten year period prior to March 26, 1945, the date of the filing of 
Bankers Mortgage Company petition. The refusal of this request is 
brought forward by appellants’ sixth and last point. 

The arguments relating to appellants’ points Nos. 3 to 6, inelu- 
sive, are more or less intermingled, but seemingly present two ques- 
tions, which may be stated as follows: 

1. Did the transactions of 1928, between Welhausen and Driscoll, 
and White and Fry, on the one hand, and Rincon Investment Com- 
pany, on the other hand, have the effect of starting the running of 
the limitation period under both the four and ten year statutes? 

2. Did the action of Mortgage Investment Company in omitting 
a trespass to try title count in its amended petition prevent the suits 
theretofore filed by the Rincon Investment Company from being con- 
sidered as adverse suits under Article 5514, Vernon’s Ann, Civ. Stats.? 

As to the first question stated, appellants contend that the trans- 
actions and conveyances between Rincon Investment Company, Wel- 
hausen and others operated to rescind the executory contracts evidenced 
by the two deeds to Ed Spears and wife; and’ that thereafter any holding 
over by Spears and wife became adverse to Rincon Investment Com- 
pany, which, having been a party to the rescission, possessed no right 
to recover upon the Spears notes, but only the right to re-enter upon 
the premises under the superior legal title. Also, seemingly by way of 
an alternative , it is suggested that the four-year statute began to run 
against the cause of action on the notes in 1928, instead of at the time 
the last note in the series became due, as provided in Article 5520. 

The contracts and agreements of 1928 between and among Wel- 
hausen, Driscoll, White, Fry and Rincon Investment Company were 
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all part of one general transaction and so considered by this Court in 
Rincon Investment Co. v. White, Tex. Civ. App. 99 S. W. 2d 390. In 
the forepart of this opinion we have set forth the provision of the 
contract between Welhausen and Rincon Investment Company specifi- 
eally relating to the rights of third persons who had received con- 
tracts covering various tracts of land prior to the date of the con- 
veyance to Rincon Development Company. We can not hold that the 
parties by contract did something contrary to their expressed inten- 
tions. The first question stated must be answered in the negative. 

As to the second question we hold that the Rincon Investment Com- 
pany suits filed in 1937 were adverse suits, which from and after their 
institution prevented the possession of Emma Spears and the other 
defendants named in said suits from being regarded as ‘‘peaceable.’’ 
Article 5514, Vernon’s Ann Civ. Stats. The judgment finally rendered 
after consolidation of the two Rincon Investment Company suits, and 
from which this appeal was taken, is based upon a demand or claim 
for relief which was stated in the original petitions. 

The right to recover judgment for the land upon the superior 
legal title is a right which arose out of the transaction or occurrence 
which also gave rise to, a right in the vendor or his assigns to recover 
judgment upon the notes (in the event of nonpayment) and have a 
foreclosure of the vendor’s lien ordered. The action of Mortgage Loan 
and Investment Company in omitting trespass to try title counts from its 
amended petitions did not work a discontinuance of the cases. Its 
petitions were subject to amendment, and the amendment which was 
made by re-asserting the right of recovery based upon the superior 
legal title came within the provisions of Article 5539b Vernon’s Ann. 
Civ. Stats. Consequently a successful plea of limitation can not be 
asserted against it. The second question above stated is answered in 
the negative. 

We hold that there was no error shown as to the manner or form 
by. which appellants’ claim under the ten-year statute was submitted 
to the jury. Under the evidence, the issue was one for the jury’s de- 
termination. 2 Tex. Jur. 233, § 127. 

What has been said disposes of appellant’s points, none of which 
discloses a reversible error. 

The judgment of the trial court is affirmed. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 







Executrix Had No Right To Make Estate a Member of Partnership 


{ 










Carter v. Carter, Supreme Court of Alabama, 24 So. Rep. (2d) 759 


Decedent’s will made no provision for a continuation of the partner- 
ship, of which he was a member, and there was no showing that the 
articles of co-partnership had any stipulation in respect to its con- 
tinuance after the death of one of its members, and there was no 
court proceeding attempting to authorize the executrix, as such, to 
continue as a member of the partnership. 

It was held, under the circumstances, that the executrix had no 
right to make the estate as administered by her a member of the 
partnership, and having attempted to do so all liability resulting there- 
from was hers personally, and the estate did not become liable on that 
account. 














Trust Funds On Deposit Held As “Passive Trusts” 










In re Simon’s Estate, Surrogate’s Court, 59 N. Y. Supp. (2d) 704 


Decedent died on the 10th day of January, 1943. In her will she 
divided her residuary estate into sixteen equal parts, four of which 
were given outright’ to certain named legatees. The remaining twelve 
equal parts were given ‘‘to my executors and trustees in trust never- 
theless, and to be held as twelve (12) separate and distinct trusts for 
the following purposes: One part or share shall be paid to each of 
the following persons, only when they shall have established to the 
satisfaction of my Executors and Trustees that they have attained sixty 
(60) years of age, to wit’’: (here are set forth the names of twelve 
persons). ‘‘If any of the said twelve (12) persons hereinabove named 
shall die before attaining the age of sixty (60) years of age, I hereby 
direct that the part of the share intended to be paid to the said deceased 
person or persons, shall upon the said decease be paid to his or her 
surviving children and if there be no surviving children, then and in 
that event it shall be paid to his or her next of kin, share and share 
alike, per stirpes and not per capita.’’ She further provided that the 
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trust funds shall be kept on deposit in any savings bank in the City 
of New York. Counsel for eleven of the twelve named beneficiaries 
contend that the corpus of each passive trust should be paid im- 
mediately to such beneficiaries none of whom has reached sixty years 
of age. A demand is made for such payment. 

It was held that the trust funds on deposit were ‘‘passive trusts,’’ 
and no title was transmitted to trustees but title devolved directly 
upon those entitled to the ultimate beneficial estate. The twelve named 
individuals are beneficiaries but are not necessarily the ‘‘ultimate 
beneficiaries.”” The decedent clearly directed that payment of the 
respective shares should be withheld and payment made only when each 
of the beneficiaries reached age sixty. She made a gift over in the 
event of a failure to reach such age. As a result of these provisions 
of the will, the beneficiaries are possessed of a contingently vested 
interest in this estate, subject to being divested in the event of death 
prior to the arrival of time for distribution. The result which flows 
from the creation of a passive or dry trust is that the entire estate. 
legal and equitable, vests in the beneficiaries subject however to such 
conditions as would have attached to the legal estate had the title 
vested in the trustees according to the terms of the will. Therefore, 
until the happening of the contingencies prescribed by the terms of 
the will, no right to payment exists. In view of the nature of the 
beneficiaries’ ownership however, they are entitled to the income 
arising from the attempted trusts. 
































Property Under Special Power of Appointment Not Available to 
Creditors 


Prescott v. Wardell, Supreme Judicial Court of Massachusetts, 1946 A.S. 147. 


A decedent conveyed all her interest under the will of her mother 
to a trustee, reserving a life estate and upon her death to her issue as 
provided by her will. The trustee distributed directly to those named 
in the residuary clause thereof. By her will she also devised all her real 
estate to her two sons who contended that the balance of the trust fund 
should have been paid over to the executors as representatives of her 
creditors and in order to exonerate the real estate. 

It was held that this was a special power to appoint only to the issue 
of the donee. The decedent had no power to appoint to her estate or for 
the benefit of her creditors. It is true that where a person has a general 
power of appointment and exercises it the appointed property becomes 
available to his creditors. This is upon the theory that he could have 
appointed it to himself or his executors or otherwise could have devoted 


440 THE BANKING LAW JOURNAL 


it to the payment of his debts, and therefore that the creditors have an’ 
equitable right to reach it. But in-the instant case the power was a 
special power to appoint only to the issue of the donee. Decedent had 
no power to appoint to her own estate or for the benefit of her creditors. 
Her exercise of the power she had therefore did not subject the appointed 
property to the payment of her debts. 


Termination of Trust Refused Since Trust Purpose Could Be 
Fulfilled 


Estate of Robinson, Supreme Court of Wisconsin, 21 N. W. (2d) 391 


The testamentary trust in question provided for most of testatrix’ 
property to be transferred to three women as trustees. They were to 
add income to corpus until the fund produced $6,000 a year and were 
to arrange with the Regents of the University of Wisconsin for the 
establishment of a professorship in American History. This position 
was to be held by a woman at a salary of $6,000 a year paid by the 
Regents, to whom the women trustees named in the will were directed to 
turn over the trust income. 

The will further provided that, if the arrangements with the Uni- 
versity of Wisconsin failed, similar arrangements were to be made with 
the University of Chicago. If both plans were impossible of execution, 
the property was to be distributed under intestacy statutes. 

The Regents of the University of Wisconsin accepted the gift in 
1930 but rescinded their acceptance in 1937. By 1944 the value of the 
trust property was only about $25,000, and the annual expenses of the 
three trustees exceeded the income of the trust. Hence the heirs of the 
testatrix petitioned the county court to terminate the trust on the 
ground of impossibility of performance. The trustees appealed from 
judgment granting the petition. 

It was held that the Regents of the University, having once accepted 
the gift, were without power to withdraw their acceptance, particularly 
since the trustees relied upon it in administering the trust for several 
years and were thereby prevented from tendering the gift to the Uni- 
versity of Chicago within the time limit specified in the will. 

The provision of the will for two sets of trustees, to act successively 
with respect to the same income, was not improper or impossible, but 
it resulted in an unnecessarily expensive arrangement. The evidence 
shows that if the Regents of the University were the sole trustees they 
could handle the fund along with other investments of the university at 
a cost not exceeding $30 per year, which would permit the trust fund 
to grow eventually to a size where the testatrix’s directions as to a 
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professorship could be carried out. Therefore the performance of the 
trust will become feasible if the provision of the will as to management 
is varied so as to make the Regents the sole trustees instead of having 
two sets of trustees. Such variation of the terms of the will is within 
the authority conferred on the court by sec. 231.11(7) (d) Wisconsin 
Statutes, to the effect that where the fulfillment of a trust for public 
purposes becomes impracticable, the court must ascertain the general 
purpose of the donor and carry it into effect in the nearest practicable 
manner to the expressed special purpose. An appointment of the Regents 
as sole trustees should therefore be tendered to them, and if they accept 
such appointment the petition of the heirs should be dismissed; other- 
wise the judgment terminating the trust should be reinstated. 


Compromise Between Trust Beneficiaries Disregarding Testator’s 
Intention Not Allowable 


Stein v. La Salle National Bank, Appellate Court of Ilinois, 
65 N. E. Rep. (2d) 216 


Decedent died leaving a will in which the Bank was named executor 
and trustee. After the will was admitted to probate and letters of ad- 


ministration issued to the Bank, it took possession of the assets of the 
estate amounting to about $10,000 net in personal property. In one pro- 
vision of the will plaintiff was named legatee of personal property and in 
another she was made beneficiary of a spendthrift trust of the rest of 
testator’s property. Under the provisions of this trust, the trustee was 
directed to pay to plaintiff $50 per month from the income or principal 
so long as she should live. The minors for whom a guardian ad litem 
was appointed were made contingent beneficiaries of the trust. Their 
interests were to vest upon plaintiff’s death, or if she should die before 
the testator, then upon the testator’s death. In an action by the life 
beneficiary to construe the will as entitling her to testator’s entire estate, 
all the beneficiaries agreed, by compromise, that the life beneficiary 
should take two thirds of corpus and the minors one-third. 

It was held that the trustee had the right to maintain the trust if 
possible notwithstanding the fact that all the beneficiaries had agreed 
to compromise. The outcome of the decree of the lower court giving 
effect to the compromise is not to alter the management of the trust so 
as to carry out the trust terms. Its effect is to dissolve the trust. The 
design of the agreement is to oust the trustee of legal title in direct 
opposition to the testator’s intention. A case is not presented here of 
unforseeable circumstances which the court can reasonably say would 
have changed the testator’s intention had they been forseen by him. It 
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eannot be said that, faced with the circumstances presented by plaintiff 
and the minors, the testator would have made a disposition such as is 
provided in the decree. It is true that the minor beneficiaries will 
benefit, probably better under the agreement than under the will. This 
consideration, however, is by no means controlling. No necessity has 
been shown here for the intervention of a court of equity. The trustee 
imposed restraints on plaintiff’s interest to secure her the security of 
$50 a month. He vested title in the trustee to insure the fulfillment of 
the intention. Since plaintiff is alive the trust is active. 


Taxes on Real Estate in Excess of Rents Chargeable to Income 


Old Colony Trust Co. v. Walker, 1946 Mass. Adv. Sh. 363 


In March, 1928, husband and wife were living apart and contem- 
plating divorce. Negotiations looking toward that end and toward 
a property settlement resulted in an agreement being entered into be- 
tween the parties, through trustees, whereunder husband undertook to 
pay wife $20,000 annually in quarterly installments of $5,000 each and 
wife agreed to make no claim for alimony in any suit for divorce. The 
agreement further provided that payments made to wife by the trustees 
under the declaration of trust executed at the same time should diminish 
pro tanto the amount payable to her by husband! under the agreement. 
Wife obtained a divorce from husband on June 11, 1928. The trustees 
were given discretionary power to determine what receipts and expenses 
should be credited or charged to capital and income respectively, but 
the trust also provided for the payment of the net income to wife after 
the deduction of charges, taxes and’ expenses. One piece of property 
was sold in 1943. Its operating expenses had exceeded its income for 
several years and the deficiency had been made up from other income. 
At the sale, $7,000 was deducted from the purchase price for 1942 and 
pro rata 1943 taxes. The trustee deducted this amount from income 
on hand and restored it to principal. The question was whether this 
was proper. 

The question presented for consideration is governed by the same 
principles as those applicable to trusts created by will. The rights and 
duties of trustees as to the subject matter are the same whether the 
title be derived from a will or other instrument. In the instant case 
a reading of the whole instrument showed that the settlor contemplated 
that the income might not be sufficient to produce the specified sum, and 
the trusts specifically provided that the net income payable to wife was 
to be determined after the deduction of all charges, taxes and expenses. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Dividends Taxable According to Source of Distribution 


V. U. Young, et al, v. Commissioner U. S. Tax Court, 6 T. C, No, 50 


If distributions for a year exceed the earnings of that year, then 
that proportion of each distribution which the total earnings of the 
year bears to the total distributions is regarded as out of earnings of 
the year regardless of the earnings available at the date of any distribu- 
tion. The portion of each distribution which is not out of earnings of 
the year is a taxable dividend to the extent of earnings accumulated 
since February 28, 1913 (earnings of prior years) which were available 
at the date of the distribution. 


Dividends Paid on Shares of Stock Assigned to Wives Held Taxable 
to Husbands 


Carlton v. Overton, et al, v. Commissioner, U. S. Tax Court, 
6 T.C. No. 44 

Husbands, holding corporate common stock, caused reissuance thereof 
in two classes equal in amount. One class they conveyed 15 days later 
to their wives, in pursuance to a plan adopted prior to the reissuance of 
stock. The stock received by the wives had voting power only in limited 
situations provided by law, and had a value of only $1 a share on dissolu- 
tion. Dividends were payable thereupon, after certain dividends to the 
husbands, only in the husbands’ discretion. Later, an agreement was 
made restricting alienation of the stock held by wives, and requiring an 
offer thereof to the other stockholders at $1 per share. Dividends in 
large amounts were paid to the wives. It was held, on all the facts, 
that the dividends belonged to the husbands, and, as to one of the 
husbands, were the subject of gift by him to his wife. Considering 
the control and interest retained by husbands in connection with the 
transactions, and other evidence bearing upon the question at issue, the 
court was of the opinion that the substance of the plan was a device to 
distribute, in the guise of dividends, income earned by class A stock 
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retained and owned by the husbands. Marshall v. Commissioner, 57 
Fed. (2d) 633, and other cases involving similar facts, cited by the 
husbands to support their view that the transfers of class B stock to 
their wives constituted bona fide gifts and should be recognized as such, 
are distinguishable on their facts and for that reason do not control 
the question here. 


Sale of Residential Property After Life Tenant’s Death 


Revenue Bureau Rulings, I. T. 3776 


A loss upon the sale of a residence inherited in 1935 subject to a 
life estate and sold in 1940 after the death of the life tenant, which 
property was not used as a residence by the taxpayer but was im- 
mediately listed for sale after the life tenant’s death, is deductible 
as a loss sustained in a transaction entered into for profit within the 
meaning of section 23 (e) (2) of the Internal Revenue Code. 


Disclaimer By Life Beneficiary With Right to Invade Principal— 
Remainder Value of Trust Deductible As Charitable Bequest 


Estate of James M. Schoonmaker, Jr., v. Commissioner U. S. Tax 
Court, 6 T.C. No. 53 

Decedent during his lifetime created a trust the income of which 
was to be paid to himself for life, then to his wife for life and thereafter 
to certain named charities. The trustee, in its discretion, had the right 
to invade the principal for the ‘‘maintenance, support, comfort and 
well-being’’ of the beneficiaries. After decedent’s death the wife 
executed disclaimers of any interest in the principal of the trust fund. 

It was held that the value of the remainder of the trust after the 
wife’s life estate is deductible as a charitable bequest. In executing the 
disclaimers the wife did not undertake to assign or dispose of the 
principal of the trust. She merely gave up her right to any claim 
for payments out of the principal. The trust was nevertheless to 
eontinue for her sole benefit during her lifetime. While under the 
Pennsylvania cases cited by the respondent the wife may not have been 
at liberty to terminate the trust or to dispose of any interest which she 
had in the trust, it does not follow that she did not have the right law- 
fully to give up or disclaim her rights to invade the trust principal. 
There is no requirement in the taxing statute, section 812 (d), Internal 
Revenue Code, as amended, that the disclaimer must itself have effected 
a transfer of the interest to the charity. The deduction allowable is 
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of any interest ‘‘which falls into any such bequest as a result of an 
irrevocable disclaimer. If, as respondent contends, the remainder of the 
trust here after the wife’s life estate was prevented from vesting in 
the charities at the date of decedent’s death solely by reason of the wife’s 
right to invade the principal, then it must have fallen into the bequest 
as a result of the disclaimer of that right. 


Discretionary Power to Invade Corpus Subject to Estate Tax 


Malcolm D. Champlin, admr. of estate of H. C. Orndorft v. Commissioner, 
U. S. Tax Court, 6 T.C. No. 40. 

In 1928, decedent created a trust under the terms of which the trust 
company, as trustee, was empowered to pay over to decedent or his wife 
during their lifetimes such portion of the principal of the fund as the 
trustee in its sole discretion should deem necessary for decedent’s or his 
wife’s comfort, maintenance or benefit in such amount as should not be 
inconsistent with suitable provisions for them during the balance of the 
term of their probable lives. At decedent’s death none of the principal 
of the fund had been used for that purpose. 

It was held that the value of the trust is includible in decedent’s 
gross estate under section 811 (c), Internal Revenue Code, as a transfer 
intended to take effect in possession or enjoyment at or after his death. 
It may be true that his right to any part of the principal of the fund 
would become legally enforceable only if it became necessary to draw 
upon that fund for his comfort and support, but the fact that it was 
contingent is immaterial. Helvering v. Hallock, 309 U. S. 106. The 
availability of such a fund for that purpose, should the need therefor 
have arisen, was a very material satisfaction. To the extent that the 
use of the principal of the trust would permit, the decedent had an 
assurance during his lifetime that he and his wife would not lack the 
means necessary for their comfort and support. And, until decedent’s 
death or thereafter, the potential charge upon the corpus prevented the 
beneficiary of that fund from coming into complete enjoyment of it. 
In Estate of Ida Rosenwasser, 5 T. C. No. 128, where the facts and 
circumstances were much the same as in the instant case, it was pointed 
out that although the rights which the settlor reserved in the trust 
corpus during his lifetime did not amount to a power of revocation, 
they were nevertheless sufficient to postpone the complete and ultimate 
devolution of the property until his death and were enough to identify 
the transfer as one covered by section 811(c), Internal Revenue Code. 
Accordingly, we are constrained to hold that the value of the trust is 
properly includible in decedent’s gross estate. The Circuit Court of 
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Appeals for the Second Circuit, in Commissioner v. Irving Trust Co., 
147 Fed. (2d) 946, pointed out the distinction between those cases where 
the trustee’s discretion is governed by an ‘‘external standard’’ which a 
court could apply in compelling compliance, as in the situation here, and 
those cases where no such ‘‘external standard’’ was provided. 


Income Tax on Division of Fees of Trustee into “Receiving” and 
“Paying Out’? Commissions 


Civiletti v. Commissioner of Internal Revenue, U. S. Circuit Court of 
Appeals, Second Circuit 152 Fed. Rep. (2d) 332 


In principle the division of the fees of a trustee, which the New York 
eourts make into ‘‘receiving’’ and ‘‘paying out,’’ cannot mean that the 
half paid for ‘‘receiving’’ is compensation for the bare act of taking 
the fund into possession, any more than that the half paid for ‘paying 
out’’ is compensation for the bare act of distribution. If the statute 
were thus construed, it would follow that no part of the compensation 
is for the intermediate services of care and investment which are the 
substance of a trustee’s duties. The courts do not divide the services 
into ‘‘receiving’’ and ‘‘paying out;’’ the division of the commissions 
was apparently contrived to avoid the hardship of compelling a trustee 
to wait until the estate was closed before awarding him anything what- 
ever. 

Consequently, compensation paid to a trustee as ‘‘receiving com- 
mission’’ is not compensation for a ‘‘completed’”’ service within the 
meaning of the provision formerly in section 107 of the Internal Revenue 
Code that if one received compensation for personal services covering 
a period of five years or more ‘‘from the beginning to the completion of 
such services’’ which was paid ‘‘only on the completion of such services,’’ 
he should be taxed as though the compensation had been spread over 
the period and an aliquot part had been added to his income for each of 
the component years. 


Charitable Bequests Deductible Where Possibility of Invasion of 
Corpus for Benefit of Widow Remote, 


Estate of Edwin E. Jack, v. Commissioner, U. S. Tax Court, 6 T.C. No. 34 


Under testamentary trust testator’s widow was given income for 
life and the trustees were authorized to pay over to the widow so much 
of the principal as they, in their sole discretion, should deem necessary 
for her ‘‘comfort and support,’’ if they thought the income insufficient. 
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The remainder was given, largely, to certain charities. The widow had 
ample means for her comfort and support without recourse to the trust 
principal. 

It was held that the charitable bequests are deductible from the gross 
estate under Ithaca Trust Co. v. United States, 279 U. S. 151, and 
Hartford-Connecticut Trust Co. v. Eaton, 36 Fed. (2d) 710. The 
recent cases, Estate of Nathan P. Cutler, Jr. 5 T. C. No. 159 and Estate 
of John W. Holmes, 5 T. C. No. 156 are distinguishable. In the Cutler 
ease it was pointed out that ‘‘use and benefit’’ is a term of broader 
meaning than ‘‘comfort, maintenance and support;’’ that a power to 
‘‘use’’ is a power to consume; and that there was no fixed standard of 
expenditure capable of being stated in terms of money. In the Holmes 
ease, it was thought the words ‘‘to properly care for and maintain”’ did 
not provide a fixed standard since the word ‘‘proper’’ is not one of 
exactitude. Even so, that case turned upon the fact that the evidence 
failed to establish the standard of living to which the life tenant was 
accustomed. The case of Estate of Charles W. Wiggin, 3 T. C. 464 is not 
contrary to our present holding. In that case a deduction for the charita- 
ble remainders was denied because the income of the trust approximately 
equalled the ordinary expenses of the life tenant, and therefore, it was 
not unlikely that the corpus would be invaded to provide for her 
‘‘comfort and support.’’ 


_ Payment of Income As Settlement for Law Partnership Interest 
Held Taxable to Decedent’s Estate 


Estate of Frederic C. Bellinger, v. Commissioner, U. S. Tax Court, 
T.C. Memo. Docket No. 4562 


Taxpayer and his estate, after his withdrawal from a law partner- 
ship firm, received each year for two years an amount equal to the 
proportion of the firm’s profits which he had been receiving during the 
period of his membership in accordance with the partnership agreement. 

It was held that the payments taxable to decedent’s estate upon the 
findings that decedent made no contribution to the partnership and had 
no assets or investment in the firm which they could have bought from 
him upon his retirement. The plain language of the partnership agree- 
ment refutes the idea that the amount received, which was called a 
‘‘proportion of the profits of the practice,’’ was in reality the price 
of the withdrawing member’s assets of interest in the business. It was 
precisely what it was called in the agreement, and such proportion of 
the profits was what the revenue act taxes as income. Cf. Irwin v. 
Gavit, 268 U. S. 161. 

. The language of the Supreme Court in Bull v. United States, 295 
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U. S. 247, is applicable. ‘‘. . . the survivors have purchased nothing 
belonging to the decedent, who had made no investment in the business 
and owned no tangible property connected with it. The portion of the 
profits paid his estate was therefore income and not corpus.’’ The 
decision here must follow that case and hold that the amounts of $4,990.45 
and $4,280.25 received by the estate from the partnership were within 
the estate’s income. 

The Nutter case, 46 B. T. A. 35, 131 Fed. (2d) 165, is plainly dis- 
tinguishable, since it was predicated upon the fact that the partnership 
agreement provided that the partnership should pay for the deceased 
member’s interest in the capital, assets and goodwill of the firm. 


Legal Expenses in Connection With Sale of Income Producing 
Property Held Deductible For Tax Purposes 


William P. Toms v. Commissioner, U. S. Tax Court, T. C. Memo. 
Docket No. 7417 


Legal expenses paid in the defense of the suit for alleged breach 
of contract for the sale of stock which terminated successfully in tax- 
payer’s favor are deductible where it was found that taxpayer’s princi- 
pal source of income arose from his ownership of the stock of the corpora- 
tion which he held for the production of income, where negotiations 
which gave rise to the litigation were in the nature of a business trans- 
action, and where such litigation bore ‘‘a reasonable and proximate re- 
lation to the management of property held for the purpose of producing 
income. 

These facts distinguish this case from John W. Willmott, 2 T.C. 321. 
That negotiations concerning the sale of income producing property 
constitute ‘‘management’’ thereof: seems to be self-evident. See concur- 
ring opinion in Mary Lily Bingham Trust, 2 T.C. 853, 860. 


Husband and Wife Partnerships 


William G. Harvey v. Commissioner, U. S. Tax Court, 6 T. C. No. 86 


Income of: personal service business to which petitioner’s wife and 
son made no appreciable contribution of services or new capital, held 
taxable in full to petitioner notwithstanding purported family partner- 
ship arrangement. 

Factually this case follows the now familiar pattern of family 
partnerships, and is in many respects similar to Commissioner v. Tower, 
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U.S. Sup.Ct. (Feb 25, 1946) and Lusthaus v. Commissioner, U.S. Sup. 
Ct. (Feb. 25, 1946) recently decided by the Supreme Court. As was 
said in Commissioner v. Tower, ‘‘No capital not available for use in 
the business before was brought into the business as a result of the 
formation of the partnership.’’ Such of the income as found its way 
into the hands of the wife and son from the partnership was used for 
expenses usually borne from the husband’s income. The conduct of 
the business before and after the May 28, 1941, agreement is without 
substantial difference. No other changes of a material nature were 
wrought by the agreement. W. M. Maudlin, 5 T.C. 743. 


Grantor Taxable Upon Income of Trusts For Minor Children 


I. A. Wyant v. Commissioner, U. S. Tax Court, 6 T. C. No. 72 


Taxpayer, in 1934 and 1935, created eight trusts for the benefit of 
his eight children, of whom seven were minors. In each case a banking 
corporation was named trustee. The trusts for the minor children 
were declared to be for the education, care and maintenance of the 
beneficiaries. Income was to be accumulated during the minority of 
the beneficiaries unless otherwise directed by the taxpayer or his wife. 
The trustee was authorized to make ‘‘emergency’’ payments out of 


principal for the education, support, care, maintenance and general 
welfare of the beneficiaries. Taxpayer retained the right to alter or 
amend the manner of distribution to the beneficiaries, except that the 
term of the trust could not be extended nor the beneficiary be deprived 
of the principal thereof. 

It was held that taxpayer is taxable, under section 22 (a) of Internal 
Revenue Code, upon the income of the trusts for the minor children. 
It was further held that the powers retained by the taxpayer over the 
trust for the benefit of his adult son were not sufficient to warrant taxing 
to him the income therefrom under section 22 (a). The trustee had 
no discretion during the life of the taxpayer or his wife but was bound 
to distribute the income whenever so directed by either of them. The 
taxpayer, therefore, had plenary power over the trust income during 
the minority of his children and could have it distributed for any pur- 
pose whatsoever or accumulated at will. Such sums as were distributed 
at his direction or that of his wife, who had no adverse interest, were 
in accordance with the declared purpose of each trust to be used to 
discharge the taxpayer’s legal obligations toward his children. We 
have here an intimate family group, such as was present in the Clifford 
case, and it may fairly be presumed that the minor children would be 
amenable to their father’s wishes with respect to the application of 
the income. 
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Other controls were retained over the trusts by the taxpayer which 
further evidences his ownership therof. In addition to the provisions 
relating to income, the trust instruments authorize the trustee to make 
“‘emergency’’ payments out of principal for the education, support, 
care, maintenance and general welfare of the beneficiaries, thus sub- 
jecting the corpora of the trusts to the discharge of the taxpayer’s legal 
obligations. Cf. Frederick B. Rentschler, 1 T. C. 814. 


During most of the period here involved the taxpayer had also the 
power to alter or amend the manner of the distribution to the beneficiary. 
This power was limited only by provision that the trust should not 
be extended beyond the time when the beneficiary should reach the 
age of 40 and that the beneficiary should not be deprived of the principal 
of the trust estate. Until such time elapsed, however, the taxpayer 
had complete control over the distribution of both the income and corpus 
and could withhold from the beneficiary or make distributions to him as 
he saw fit. This power over the corpus of each of the trusts is tantamount 
to a power to terminate the trust and to distribute the corpus to the 
beneficiary at will. It was held in Lorenz Iverson, 3 T. ‘C. 756 that such 
a power add materially to the ‘‘bundle of rights’? under which a 
grantor’s liability under section 22 (a) is imposed. 


Transfers Pursuant to Plan to Provide For Family’s Welfare Not 
Taxable As in Contemplation of Death 


Mark W. Munroe Estate v. Commissioner, U. S. Tax Court, T. C. Memo. 
Docket No. 5250 


Transfers made over a period of years, pursuant to decedent’s plan 
to provide for the needs and establish the financial’ independence of 
members of his family during his lifetime, are not taxable as transfers in 
contemplation of death. 

The evidence in this case showed that decedent had had no serious 
illness for many years preceding his death but, on the contrary had en- 
joyed remarkably good health. He died as a result of a fall in which 
he broke his hip. Prior to that time he had had no physical infirmity 
of any kind which might reasonably have caused him to believe that his 
death was imminent. He was active in all of his business affairs right 
up to the time of the fatal accident. There is direct evidence also that 
the transfers which he made were for reasons connected with life rather 
than in contemplation of death. They were made to help members of 
his family so that he could see them successful in business and living 
happily, or at least properly cared for, during his lifetime. The great 
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preponderance of the evidence supports the finding which has been 
made that none of the transfers was made in contemplation of death. 

The court also decided that the existence of a remote possibility of 
reverter by operation of law did not have the effect of subjecting trans- 
fers in trust to tax as transfers effective at death. 


Tax Basis of Property Transferred Under Prenuptial Agreement 


Doris Farid-Es-Sultaneh v. Commissioner, U. S. Tax Court, 6 T. C. No. 85 


A transfer of property by a prospective husband to a prospective 
wife pursuant to a prenuptial agreement is not a sale or exchange giving 
the wife a new basis for the property but is a gift so that the property 
in the hands of the wife retains the same basis as it had in the hands 
of the transferor. 

In this case taxpayer received 2,500 shares of S. S. Kresge Company 
stock, part in December 1923 and the rest in January 1924, under a 
prenuptial agreement with 8. S. Kresge whom she married in April 
1924. They were divorced in 1928. The taxpayer received stock 
dividends on the stock which increased her shares many times. She 
sold 12,000 shares in 1938. The Commissioner held, in determining the 
deficiency, that her basis on the shares sold was the same as that of 
S. S. Kresge, adjusted for the dividends, since the transfer was a gift 
and she took the donor’s basis. The determination of the Commisioner 
is approved upon the authority of Wemyss v. Commissioner, 324 U. S. 
303, and Merrill v. Fahs, 324 U. S. 308. 


Excessive Compensation For Services Rendered Not a Gift 


Stanley B. Wood v. Commissioner, U. S. Tax Court, 6 T. C. No. 119 


The Commissioner determined that $3,000 of a $5,000 bonus payment 
made by a father to a son, who was in the employ, was not deductible 
by the father as a business expense on the ground that it constituted 
- excessive compensation for services rendered. The son claimed that the 
$3,000 payments were a gift and should be excluded from his gross 
income. 

It was held that in the absence of evidence establishing that the father 
intended to make a gift of some part of the $5,000, the entire amount is 
includible in the gross income of the son. In the pending case, which 
involves a family relationship and in which the payment was made by 
a father to his son in a year in which the son was married, it would 
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seem that the intent on the part of the father to make a gift to his sen 
might well have been established sufficiently strong to overcome the 
presumption raised by the respondent’s finding in this case; but there 
is not a particle of evidence on this point. 


Estate Tax Deduction For Charitable Bequests 


Estate of Lucius H. Elmer v. Commissioner, U. S. Tax Court, 6 T. C. No. 121 


Decedent left his residuary estate in trust, one-half the income there- 
from to be paid to his widow for his life and one-half to his sister for 
life with the survivor of the two taking all the income for life. Each 
was 69 years old and in good health at decedent’s death. In the event 
the trust income should be insufficient, together with the widow’s income 
from other sources, to provide the widow with ‘‘comfortable support and 
maintenance’’ the trustee was given the discretionary power to pay or 
apply so much of the corpus of the trust as might be necessary ‘‘to 
properly provide for her support and maintenance.’’ After the death 
of both the widow and the sister, the corpus of the trust was payable to 
certain charitable organizations. Decedent and his wife always lived 
a modest, frugal existence. Since his death, she has continued to live 
in the same manner and has steadily increased her personal estate 
through savings. The income received by her from the trust has far 
exceeded her living expenses. 

It was held at decedent’s death that there was no likelihood that the 
corpus would ever have to be invaded for the widow’s support and 
maintenance, the value of the charitable remainder was definitely 
ascertainable, and the estate is entitled to a deduction under section 
812 (d), Internal Revenue Code. 











Interest Rates and Debt 
Management 


Reaffirmation of the Admini- 
stration’s low interest rate policy 
is found in the annual report of 
the Secretary of the Treasury. 
The report also stresses the bene- 
fits of concentrating a large part 
of the debt in short-term obliga- 
tions. However, it is admitted 
that changes in the debt structure 
might be necessary to meet shift- 
ing investor demands. 


Regarding plans for the future, 
Secretary Vinson states that 
“The Treasury Department has 
followed a policy of low interest 
rates during the war and that 
policy will continue in the post- 
war period. I believe that this 
policy will make an important 
contribution to the achievement 
of full production in the economy, 
especially after the backlog of 
urgent construction projects piled 
up by the war has been satisfied.” 

According to Mr. Vinson, we 
are entering the postwar period 
with the debt in such a shape 
that it can “play its part in the 
flexible fiscal policy which would 
be necessary to maintain full 
production in the postwar per- 
iod.”” 


Mr. Vinson also made reference 
to the ultimate need of “tailoring” 
the debt as conditions changed. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


The securities of which the debt 
is composed, he points out, have 
been devised as part of a conscious 
effort to meet the needs of the 
classes of investors holding the 
debt. Thus, 90 per cent of the 
securities owned by the Federal 
Reserve banks and commercial 
banking institutions mature with- 
in a ten year period; in connec- 
tion with the holdings of non- 
financial corporations, roughly 
95 per cent also mature within ten 
years. Long-term investors such 
as insurance companies and sav- 
ings banks hold obligations the 
major portion of which do not 
mature until after ten years. 
Secretary Vinson voices his 
gratification at the fact that the 
“public debt is now in such a 
form as to contribute to economic 
stability rather than to economic 
instability.” An important fac- 
tor in the severity of past econo- 
mic crises, he observes, has been 
inability to liquidate assets with- 
out sustaining capital losses. 
There is now in existence a large 
volume of short-term securities 
of unquestioned safety which can 
be allowed to run off without re- 
placement at maturity. Because 
of the narrow price fluctuations 
of such securities, they can be 
sold at little or no loss prior to 
maturity. 
Notice is taken of the charge 
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that concentration of the debt in 
short-term and demand securi- 
ties is inflationary, and likely to 
lead to an increase in bank 
credit as the short-term securities 
held by non-bank investors are 
allowed to run off and demand 
securities are redeemed. In reply, 
the Secretary declares that a new 
bank loan is just as inflationary 
as the purchase by a bank of 
Treasury bills, or certificates, or 
of long-term bonds from a non- 
bank investor. In other words, 
an investor who so desires will 
liquidate his holdings regardless 
of the form or term of the obliga- 
tion he is holding. Furthermore, 
if the situation requires com- 
mercial banks to be the principal 
purchasers of new short-term se- 
curities offered by the Treasury, 
they would also tend to be the 
principal purchasers of securities 
liquidated in the open market by 
those who wanted cash. 


Anti-Inflation Program 

The American Bankers Associa- 
tion has suggested four points of 
monetary policy as “most essen- 
tial at this time in avoiding fur- 
ther inflation from the present 
huge accumulation of buying pow- 
er in the form of bank credit, 
currency and cashable United 
States securities.” 

These four points are predi- 
cated on the assumption of a bal- 
anced budget since, without a 
balanced budget, inflation can not 
be curbed effectively. The pro- 
gram is also based on an intelli- 
gent program of debt manage- 
ment, because the refunding of 
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maturing issues has inflationary 
possibilities even after the budget 
has been balanced. 

In effect, the A. B. A. says: 

1. Conduct a vigorous cam- 
paign for the sale of savings bonds 
and persuade their holders to keep 
them. 

2. Use Treasury war loan bal- 
ances to retire debt. If bank 
holdings are reduced, deposits 
will decline. 

3. Refund, from time to time, 
with long-term obligations which 
have appeal for non-bank invest- 
ors. This would involve the 
transfer of a substantial portion 
of the debt from the banks to the 
public. While it would involve an 
increase in carrying costs to the 
Government, it would be worth 
while. 

4. Initiation, by bank man- 
agers, of a policy of reviewing 
loans on Governments so that 
speculation may be reduced. 


Home Owners’ Loan Corporation 
When the HOLC was created, 
it was predicted that the Govern- 
ment would sustain a loss of half 
a billion dollars on the agency. 
Instead, operating figures, as of 
last January 1, indicate that no 
loss whatsoever will be suffered. 
As of the last year-end, the 
HOLC was more than _three- 
fourths liquidated. From $3.5 
billion, its total investment was 
down to a little over $850 million. 
During 1945, an operating 
profit of $22.6 million was re- 
ported, after paying all adminis- 
trative expenses, bond interest 
and charging off property losses. 





THE BANKING LAW JOURNAL 


Cumulative losses of $337 million 
taken by the HOLC (in the sale 
of houses upon which it had been 
obliged to foreclose) had been 
reduced by net earnings to a bal- 
ance of $50 million by the close 
of the year. 


“As the HOLC estimated six 
years ago,” stated John H. 
Fahey, Commissioner of the Fed- 
eral Home Loan Bank Adminis- 
tration, “it is now apparent that 
when liquidation is completed, 
the corporation will be able to 
return to the United States 
Treasury its $200 million of 
capital instead of suffering losses 
of a half billion to a billion dol- 
lars, generally expected in 1933 
when the corporation was estab- 
lished to aid distressed home 
owners and halt the real estate 
and mortgage panic of the time.” 


Mr. Fahey also predicted that 
a final accounting, after the wind- 
ing up of the corporation, would 
show that the Treasury also re- 
ceived a moderate return on the 
capital invested. 


The HOLC took over 198,168 
properties during its operations. 
Of this number, 197,799 had been 
sold by the beginning of this year. 
These foreclosed properties were 
liquidated as rapidly as the real 
estate market would permit. All 
but a small proportion were dis- 
posed of before the United States 
entered the war. 

By way of a little history, over 
a period of three years ending in 
1936, the agency refinanced more 
than a million delinquent mort- 
gages. On the average, these 


455 


mortgages had been in default 
nearly two years on principal and 
interest, and three years on taxes. 


Mortgage Lending 


Mortgage lenders have been 
cautioned by New York State 
Superintendent of Banking, Elliot 
V. Bell, against the payment of 
“excessive premiums to brokers 
and builders for the purpose of 
inducing them to place mortgages 
within their control with partic- 
ular lending institutions.” Such 
procedure, declared Mr. Bell, 
was “an undesirable practice, ad- 
verse to the public interest and 
destructive of sound mortgage 
lending.” 

Some of these premiums have 
been running at the rate of 314 
and 4 per cent of mortgages; 
consequently, some of the decline 
in mortgage interest costs have 
not been passed on for the bene- 
fit of home-builders and home- 
buyers. 

As the result of conferences 
with mortgage lending institu- 
tions, the State Banking Superin- 
tendent recommended the follow- 
ing rates as being appropriate: 
for “finding brokers,” not more 
than 1 per cent; for “processing 
brokers,” and other processors, 
an additional 0.5 per cent when 
actually performing services for 
which they are compensated; for 
the servicing of mortgages, not 
more than 0.5 per cent annually 
on the mortgage balance. 


Savings Bank Investments 


New Jersey has amended its 
law governing the investing of 
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funds by savings banks. In the 
eyes of some observers, the new 
investment standard adopted by 
New Jersey represents a great 
improvement over the legislative 
requirements of other States. 

In brief, the new legislation 
provides that railroad obligations 
may be purchased only if cover- 
age of fixed charges for the three 
preceding years exceeded the 
average of all Class I carriers in 
the United States. Thus, only 
the strongest rail liens may be 
purchased. 

With the old standards in 
effect, inferior quality obligations 
became eligible for bank purchase 
after a period of prosperity; 
during periods of poor earnings, 
they would be eliminated from 
the legal list. Obviously, this led 
to bank purchasing in periods of 
high prices and tended to stimu- 
late sales when prices were low. 
Now, however, high quality obli- 
gations can continue to be bought 
even in depression years when 
prices are low. Lower quality 
issues, on the other hand, do not 
qualify even during good earning 
periods. 


Endowment Funds 


principle 


The 


of perpetual 
endowment is facing a severe test. 


This is the conclusion of the 
Russell Sage Foundation which 
calls attention to the fact that 
Jow interest nates are squeezing 
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this country’s 505 social welfare 
foundations. 

As an example, experience of 
the Carnegie Corporation of New 
York is cited. In 1922-23, this 
foundation realized a yield frcm 
investments at the rate of 5.2 per 
cent. In 1942-43, this yield had 
dropped to 2.7 per cent. 

In its general survey of foun- 
dations for social welfare, the 
Russell Sage institution report 
observes that common stocks are 
appearing in increasing percent- 
age in many portfolios. This 
shift may be regarded as either 
a reaction against the exceedingly 
low income now available from 
high-grade bonds, or may repre- 
sent a hedge against the possibil- 
ity of dollar inflation. It is 
clear, however, that current low 
yields of conservative investments 
are forcing a reconsideration of 
the problems of safety versus 
income. 

The ten foundations reporting 
the largest capital assets are: 

- Rockefeller Foundation 
Carnegie Corp. of N.Y. 
Ford Foundation 

City Trusts of Phila. 

. Hayden Foundation 
Kresge Foundation 

. Kellogg Foundation 

. Carnegie Inst. of Wash. 
. Commonwealth Fund 42,900,000 
10..Mayo Properties Assn. 28,300,000 
Both the Hershey Fund and Duke 
Endowment appear to come with- 
in this asset range, although they 
did not furnish financial data. 


$189,500,000 
166,500,000 
109,000,000 
88,000,000 
50,000,000 
47,500,000 
46,800,000 
43,900,000 


PO 1S Ore GO 





BANKING INFORMATION 


In this department we present for the convenience of our 
subscribers a topical index to the current literature of banking— 
articles, books, pamphlets, speeches, etc. 


AGRICULTURAL CREDIT 
Articles 

FARM MACHINERY LOANS. By Van 
B. Hart. Banking. May, 1946. P. 52. 

LAND VALUE, AGRICULTURAL 
PRICES, AND FARM _ CREDIT 
POLICY. By Walter B. Garver. Mid- 
Western Banker. May, 1946. P. 9. 

LOANS TO IMPROVE FARM BUILD- 
INGS. By Van B. Hart. Banking. April, 
1946. P. 56. 

NOT “IF’—BUT “WHEN” IS THE 
QUESTION ON FINANCING FARM 
EQUIPMENT. Mid-Continent Banker. 
May, 1946. P. 22. 


BANK BUILDING 
Articles 
BANKS ARE _ BUILDING. 
April, 1946. P. 62. 


TODAY’S PLANS FOR THE BANK OF 
TOMORROW. By Wesley H. Clark. 
Mid-Continent Banker. May, 1946. P. 
«0. 


Banking. 


BANK CHECKS 
Articles 
VALUE OF THE CHECK ROUTING 


SYMBOL. By Valentine Willis, Banking. 
May, 1946. P. 73. 


BANK CREDIT 
Articles 
ACCOUNTS RECEIVABLE YARD- 


STICK. By William H. Hurtzman. 
Banking. April, 1946. P. 84. 


HOW TO CONTROL PERSONAL LOAN 
LOSS. Banking. May, 1946. P. 92. 


BANK CRIME 
Articles 
THREE TYPES OF HOLDUPS AND 
HOW BANKS CAN BE PROTECTED. 


By Captain H. F. Luers. Bankers 
Monthly. April, 1946. P. 194. 


BANK DIRECTORS 
Articles 
THE FUNCTIONS OF THE DIREC- 
TORATE IN BANK MANAGEMENT. 
By Marshall Corns. Mid-Continent 
Banker. May, 1946. P. 29. 


BANK EXAMINATIONS 
Articles 
NEW GLASSES FOR EXAMINERS. By 


Marcus Nadler. Banking. April, 1946. 
P. 40. 


BANK LETTERS 


Articles 
LETTERS THAT MAKE FRIENDS. By 
William H. Butterfield. Banking. May, 
1946. P. 74. 
Books 
EFFECTIVE PERSONAL LETTERS. By 
W. H. Butterfield. 1946 New York: 
Prentice-Hall, 70 Fifth Ave. Pp. 305. $4. 
This book is devoted exclusively to per- 
sonal letters of the type that business 
executives and professional men are fre- 
quently called upon to write. 


BANK STATEMENTS 
Articles 
PERSONNEL PLAYED UP IN THIS 
BANK STATEMENT. By Robert E. 


Conn. Bankers Monthly. April, 1946. 
P. 202. 


BANK STOCKS 


HOW WOULD BANK STOCKS MEET 
INFLATION? By James W. Wooster, 
Jr. Banking. April, 1946. P. 47. 


CONSUMER CREDIT 
Articles 
BANK CREDIT FOR RETAIL DEAL- 
ERS. By Ray F. Wille. Mid-Western 
Banker. May, 1946. P. 16. 
CONSUMER LOAN TOTALS TO BE 
LARGER THAN COMMERCIAL 
LOANS OF 1989. By E. I. H. Bennett. 
Bankers Monthly. April, 1946. P. 169. 
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your opportunities 
by mastering other 
languages. Spanish, 
French, German, 
etc. Open 9 a. m. to 
9 p.m. 


For67years Berlitz has never failed! 


BERLITZ tincuaces 


New Yorx 630 Fifth Ave. 
International Bldg., Rockefeller Center 


140 Newbury St. 

30 North Michigan Avenue 
1631 Carew Tower 

Leader Building 

David Whitney Building 
628 Nicollet Avenue 


CINCINNATI 
CLEVELAND 


226 S. 15th Street 
. Grant Building 


Continental Building 


WASHINGTON .. 839 17th St. N. W. 








DIRECT FINANCING, B. Frank G. 
Anger. Mdi-Continent Banker. April, 
1946. P. 18. 


DIRECT METHOD OF MAKING 
AUTOMOBILE AND PERSONAL 
LONAS. By Frank G. Anger. Mid- 
Western Banker. April, 1946. P. 12. 


INDIRECT FINANCING. By W. W. 
McCarthy. Mid-Continent Banker. April, 
1946. P. 19. 


MORE USES FOR BANK CREDIT. 
Banking. April, 1946. P. 46. 


SIMPLIFIED RECORDS PROCEDURE 
FOR AN INSTALMENT LOAN DE- 
PARTMENT. By Dave Albaugh. Mid- 
Continent Banker. April, 1946. P. 16. 


CORPORATE ORGANIZATION 


Books 


CONCEPT OF THE CORPORATION. 
By Peter F. Drucker. New York: John 
Day Company, 2 West 45th Street. 1946. 
Pp. 297. $8. The result of a two-year 
study of General Motors. The author 
discusses the achievements, possibilities, 
problems and perils of the large corpor- 
ation as exemplified by General Motors. 
His conclusions are his own. 
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FHA 
Articles 
FHA INSURANCE OF CLASS 3 LOANS 
REVIVED. Banking. May, 1946. P. 67. 


INTERNATIONAL BANKING 
Articles 
OVERSEAS BANKING IN THE FAR 


EAST. By Henry J. Boone. Burroughs 
Clearing House. April, 1946. P. 20. 


LOANS 

Articles 
BORROWERS HAVE PAID THIS BANK 
6% ON LOANS AS USUAL. By Ray- 


mond Stevenson. Bankers Monthly. 
April, 1946. P. 178. 


LIFE INSURANCE 


Books 


A CENTURY OF AMERICAN LIFE 
INSURANCE. By Shepard B. Clough. 
New York: Columbia University Press. 
1946. Pp. 402. $4.50. A history of the 
Mutual Life Insurance Company of New 
York—1843-1943. A case history of the 
insurance business. 


MORTGAGES 
Articles 
FIRST AID FOR THE HOUSING PROB- 
LEM. By Earl Burke. Burroughs Clear- 
ing House. April, 1946. P. 24. 
PRACTICAL IDEAS FOR APPRAIS- 
ING NEW HOMES FOR LOANS. 
Bankers Monthly. April, 1946. P. 173. 


Books 


THE ECONOMICS OF HOUSING. By 
Laura M. Kingsbury. New York: Co- 
lumbia University Press. 1946. Pp. 177. 
$2.50. A study of housing valuation from 
the point of view of dollars and cents, 
not in terms of unprovable theory and 
pre-conception. The author has set out 


to bring the economics of housing down 
to earth 


MONEY 


Books 

STUDIES IN THE CLASSICAL THEO- 
RIES OF MONEY. By Karl H. Niebyl. 
New York: Columbia University Press. 
1946. Pp. 190. $2.50: An understanding 
of the mechanics and dynamics of the 
flow of money is the purpose of this 
book, with the emphasis on the changing 
function of money within the general 
background and developing industrial 
society. 
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PUBLIC RELATIONS 
Articles 
AN ACTIVE PUBLIC RELATIONS 
PROGRAM MEANS BETTER BUSI- 
NESS IN YOUR BANK. By H. S&S. 


Jackson. Mid-Continent Banker. May, 
1946. P. 94. 


THE BANKER AND HIS LOCAL 
NEWSPAPER. By M. E. Melvin. Mid- 
Continent Banker. May, 1946. P. 38. 


PERSONNEL 
Books 

THE CAREER OF A BANKER. By A. 
R. Horr. 1946. New York: American 
Institute of Banking, 12 East 86th 
Street. Pp. 215. Available to members 
of AIB and bankers only. $2. Although 
this work is an integral part of the 
American Institute of Banking’s refresher 
program for returning veterans, it will 
also serve as a useful reference book for 
new and old bank employees. 


SAFE DEPOSIT 


Catalogues 
RECORD CONTROL FOR ‘AFTER- 
HOUR AND SAFE DEPOSIT BOX 
SERVICE. Literature is available des- 
cribing a complete recording system to 
protect the bank and control the pro- 
cedure of After-Hour Depositing and 
Safe Deposit Box Service Describes a 
wide range of equipment now available. 
— to Diebold, Inc., Canton 2, 
io. 


SERVICE CHARGES 
Articles 
HOW TO MAKE THE SERVICE 


CHARGE PLAN WORK. Banking. 
May, 1946. P. 50. 
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Pamphlets 


SERVICE CHARGES AND. EX- 
CHANGE SCHEDULES. Bank Man- 
agement Committee, Minnesota Bank- 
ers Association, 925 Rand Tower, 
Minneapolis, Minn. A suggested sched- 
ule for use by Minnesota banks. 


SMALL BUSINESS 
Articles 
HOW BANKS CAN ACT AS COUN- 
SELORS FOR PROSPECTIVE 
“PRIVATE ENTERPRISERS.” By 


Laurence F Arnold. Mid-Continent 
Banker. May. 1946. P. 48. 


VETERANS 
Articles 
HOME LOANS TO VETERANS. By 


Margaret Kane. Banking. May, 1946. 
P. 68. 


Articles 
MORE THAN TALK ABOUT GI 
HOUSING. By Elmer B. Millman. 


Banking. May, 1946. P. 60. 
VETERANS’ HOUSING PRIORITIES. 
Banking. May, 1946. P. 58. 
WINDOW DISPLAY 
Articles 
WINDOW DISPLAYS SELL TRAVEL 
SERVICES. Banking May, 1946. P. 76. 


WOMEN IN BANKING 
Articles 
THE FUTURE OF BANK WOMEN. 


By Mary B. Leach. Banking. May, 1946. 
P. 46. 
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THE LAW OF BANK 
CHECKS 


(Second Edition) 
By Joun Epson Brapy of the New York Bar 


HE second Edition of BRADY 

| ON BANK CHECKS (with 1933 

Supplement) presents a com- 

plete statement of the law per- 
taining to the issuance, transfer, collec- 
tion and payment of checks. 

The book is divided into 17 chapters 
and contains 305 sections. This indi- 
cates how thoroughly the subject of 
bank checks is treated. 

The volume contains 800 pages and 
cites more than 4,000 decisions of the 
State and Federal Courts, covering the 
entire body of the law of bank checks. 


Ordinarily the law relating to bank 
checks is found partly in books on the 
law of banking and partly in books on 
the law of negotiable instruments. This 
work brings together all of the law 
affecting this class of commercial paper. 


—_ 


The book is fully indexed and con- 
tains a table of cases. It is durably 
bound in library buckram. The price 
is $8.00 delivered and is sent on 
approval. 


CHAPTER HEADINGS 


GENERAL PRINCIPLES INDORSEMENT AND TRANSFER 
STOPPING PAYMENT HOLDERS IN DUE COURSE 
CERTIFICATION PRESENTMENT FOR PAYMENT 
OVERDRAFTS NOTICE OF DISHONOR 
DEPOSITS AND COLLECTION 

NEGOTIABILITY AND FORM 

DELIVERY OF CHE 
CONSIDERATION CLEARING HOUSES 
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America has much to be thankful for. 


Abroad we have overcome enemies whose 
strength not long ago sent a shudder of fear 
throughout the world. 

At home we have checked an enemy that would 
have impaired our economy and our American 
way of life. That enemy was inflation—runaway 
prices. Bs 

The credit for this achievement, like the credit 
for military victory, belongs to the people. 

You—the individual American citizen—have 
kept our sane strong in the face of the great- 
est inflationary t t this nation ever faced. 

You did it by simple, everyday acts of good 
citizenship. 

You put, on the average, nearly one-fourth of 
re income into War Bonds and other savings. 

he 85,000,000 owners of War Bonds not only 
helped pay the costs of war, but also contributed 
greatly to a stable, prosperous postwar nation. 

You, the individual American citizen, also 
helped by cooperation with rationing, price and 
wage controls, by exercising restraint in your 
buying and by accepting high wartime taxes. 

All those things relieved the pressure on prices. 


THE TASK AHEAD 


We now set our faces toward this future: a pros- 
perous, stable postwar America—an America 
with jobs and an opportunity for all. 

To achieve this we must steer a firm course 


A 
Timely 
Message 


to 
Americans 


from 
The Secretary of the Treasury 





between an igfletionsey goin rise such as followed 
World War I and a deflation that might mean 
prolonged unemployment. Prices rose more 
sharply after the last war than they did during 
the conflict and paved the way for the depression 
that followed—a depression which meant unem- 

loyment, business failures and farm foreclosures 

‘or many. 

Today you can help steer our course toward a 

prosperous erica: 


—by buying all the Victory Bonds you can 
afford and by holding on to the War Bonds you 
now have 

—by cooperating with such price, rationing 
and other controls as may be necessary for a 
while longer 

—by continuing to exercise patience and good 
sense with high faith in our future. 


The challenge to America of switching from war 
to peace with a minimum of clashing gears is a 
big one. 

But it is a small one compared to the tasks 
this nation has accomplished since Sunday, 
December 7, 1941. 


nie og? 


Secretary of the Treasury 





A Government message prepared by the War Advertising Council; and contrib- 
Qted by this magazine in cooperation with the Magazine Publishers of America, 

















Couto is BE your House 7 


Now that the war’s over anda lot more ci- 
vilian goods are on the market, it’s a big 
temptation to spend just about all you make, 
and not put anything aside. 


But to fall for that temptation is plenty 
dangerous. It’s like trying to live in the 
house above—a house that might come tum- 
bling down about your ears at the first little 
blow of hard luck. 


Right now the best possible way to keep 


your finances in sound shape is to save regu- 
larly—by buying U.S. Savings Bonds through 
the Payroll Plan. 


These Bonds are exactly like War Bonds. 
Millions of Americans have found them the 
safest, easiest, surest way to save. The 
U.S. A. protects every dollar you invest— 
and Uncle Sam gives you his personal guar- 
antee that, in just ten years, you’ll get four 
dollars back for every three you put in! 


SAVE THE EASY WAY...BUY YOUR BONDS THROUGH PAYROLL SAVINGS 
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This is an official U. S. Treasury advertisement—prepared under auspices of Treasury Department 
and Advertising Council. 





